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PRIDEAUX’S CONVEYANCING 


By JOHN INDERMAUR. 


Author of “ Principles of Common Lau,” “ Manual of Practice,” “ Manual of the Princtples ef 
Equity,” “ Lpritomes of Leading Cases,” &c., de. 


Being Notes on Prideaux, Interleaved for the use of Students; together with a Set of 
Test Questions on the work; Epitomes of the Vendors’ and Purchasers’ Act, 1874; 
The Conveyancing Acts, 1881 & 1882; The Settled Land Acts, 1882 & 1884; 
The Married Women’s Property Acts, 1882 & 1884 ; and the Agricultural Holdings 
Act, 1883, 


A FEW OPINIONS OF THE PRESS. 


“ Mr. Indermaur has furnished the Student with a very useful book to guide him in his study 
of the larger work by Prideaux Pages 1-88 contain a series of carefully prepared notes (supported 
In many instances by reference to recent decisions) upon the system of conveyancing—the duties, 
obligations, and liabilities of parties, and the nature of the various estates. These notes are inter- 
leaved to enable the Student to add to them. Pages 39-50 contain a set of Test Questions, with 
~eferences after each question to the pages in Prideaux where the answer may be found. The advan- 
tage of study by ‘ question and answer’ is too well appreciated to need commendation here. The 
remainder of the work (pages 51-90) consists of an epitome of the Vendors’ and Purchasers’ Act, 1874, 
Conveyancing and Law of Property Act, 1881, Settled Land Act, 1882, Conveyancing Act, 1882, and 
the Married Women’s Property Act, 1882. Precedents of forms are given under the Conveyancing 
Act, 1881, and at the end of each epitomised statute the author briefly comments upon the changes 
thereby effected in the law.”—Law Times, July 21, 1883. 


“This appears in a second edition. The book is a series of Notes on Prideaux’s Conveyancing, 
and will save Students the labour of annotating that work for themselves. . . . . Aset of Test 
Questions and an Epitome of the Leading Statutes are added for the benefit of the Student.”—Pump 
Court, May, 1885. 


“Mr. Indermaur has improved the first edition of his little book. The extreme lucidity and 
accuracy of ‘Prideaux's Conveyancing’ make it peculiarly suitable for use by Students, and they will 
find Mr. Indermaur's edition just what they require.” —Law Journal, May 16, 1885, 


“Mr, Indermaur’s Manual is a neat little book and looks as if its success (for it has quickly 
reached a second edition) was well deserved.”—Zhe Law Quarterly Review. 
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A MANUAL OF THE 
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A CONCISE AND EXPLANATORY WORK ON EQUITY, 
SPECIALLY WRITTEN FOR STUDENTS. 


By JOHN INDERMAUR, Soticitor, &c., &c. 


* Author of “ Principles of the Common Law,” “ Epttomes of Leading Cases," “ Manual of Practice,” 
éc., &¢. 


HIS work was originally published in December, 1886, to supply the manifest 
want of a concise and explanatory treatisc on Equity, for the use of Students, 
The following are a few opinions of the Press on the original edition of the 


work :— 


“ Well adapted for the purpose for which intended.”—Law Journal. 

“| With few exceptions we find it accurate and clear, and up to the standard of works of this class.” 
—Larw Times. 

‘As an introduction to the difficult subject of Equity, it has a distinct value.”"—Zaw Students’ 
Review, 

“It will, if accurate in the details it gives, of which there is little doubt... . be a useful work 
with which the Student may condense the knowledge acquired from the larger works.”"—ZLaw Notes, 


During the last three years this work has becn considerably used by Students, 
and the author has made it his special class book on Equity in his reading with 
his pupils. It is written somewhat on the same lines as the Author’s Principles of 
Common Law, and in the same way that that is the recognised Student’s book on 
that subject, so it is intended that this work shall occupy the same position on the 
subject of Equity. For a considerable time past the Author has been engaged in 
the preparation of a second cdition of the work, which is now in the press, and 
will be published almost immediately. The work has been revised throughout 
with the greatest care, and in parts re-written. It will be found to be considerably 
enlarged, and, as the Author confidently believes, very much improved, and con- 
stituting a very thorough and complete Student’s work on Equity, and one also 
calculated to be of use to Practitioners. Clearness and brevity have been specially 
aimed at, and the entire work, including a full and comprehensive index, is 


covered by 419 pages. ; 
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THE STUDENTS GUIDE 


TO THE LAW OF 


REAL & PERSONAL PROPERTY. 


I.—THE COURSE OF READING. 


THE design of this Guide is to follow out the idea of previous 
ones in assisting law students in general, and in particular 
those reading for the Bar Final Examination. The Exami- 
ners at the Bar Final profess to examine in the elementary 
principles of the Law of Real and Personal Property, with 
reference chiefly to the treatises of Mr. Joshua Williams 
and Mr. Goodeve on those subjects, and the Conveyancing 
and Settled Land Acts. Though dealing, therefore, specially 
with those works, we propose also to go somewhat beyond 
them, and to give our readers general advice and assistance 
on the subject, telling them what to read, furnishing them 
with certain material to read, giving a set of test questions, 
and finally concluding with a digest of questions and answers 
framed from the actual questions hitherto asked at the Bar 
Final. 

It is true that the examiners name certain works for 
special study; but the student will observe that they do not 
necessarily limit themselves to those works, and we desire to 
assume that there are some who are more desirous of attain- 
ing a thorough knowledge than of merely satisfying the very 
reasonable demands of the examiners. 

We would, therefore, first of all advise those who possess 
such a desire on the course of their reading— 

1. Read Williams’ Real Property. 


Or Rm CO ON 
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. Read Williams’ Personal Property. 

. Read Goodeve’s Modern Law of Real Property. 

. Read Goodeve’s Law of Personal Property. 

. Make a separate reading of the Conveyancing and 


Settled Land Acts. 


. Read Smith’s Compendium of the Law of Real and 


Personal Property. 


. Read Tudor’s Leading Cases on Conveyancing. 
. Read the dissertations in Pridcaux’s Conveyancing, re- 


ferring to some of the Precedents, and using also 
Indermaur’s Student’s Guide to Prideaux. 
Specially analyse and consider the Statutes, of which 
a list is given in this work (post page 40). 


We think that the works might well be read in the order 
above detailed first; but certainly, to conclude, Williams’ 
Real Property, Williams’ Personal Property, and Goodeve’s 
Real Property and Goodeve’s Personal Property should be 
read again. With regard to Tudor’s Conveyancing Cases, in 
case the student should not be able to read the whole work, 
we give a list of the most important cases, and would remark 
that the notes to these cases are even more important than 
the cases themselves :— 


Alexander v. Alexander. 
Bowles’ (Lewis) case. 
Braybroke (Lord) v. Inskip. 
Cadell v. Palmer. 

Corbyn v. French. 

Elliott v. Davenport. 

Fox v. Bishop of Chester. 
Gardner v. Sheldon. 
Griffiths v. Vere. 

Hanson v. Graham. 
Morley v. Bird. 

Pawlett v. Pawlett. 
Richardson v. Langridge. 
Shelley’s case. 
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Stapleton v. Cheales. 
Sury v. Pigot. 
Tyrringham’s case. 
Viner v. Francis. 
Wild’s case. 

The really industrious student will read these cases and 
notes from ‘‘ Tudor,’ and in doing so, he will find it an 
advantage to have by him “ Indermaur’s Epitome of Lead- 
ing Conveyancing and Eqyity Cases,’’ which contains all the 
above ; and, having read the particular cases and notes in the 
large volume, he can then turn to the Epitome and read that, 
and, very likely, may be able to add to the notes there. In 
default of reading the large work, a perusal of the cases and 
notes in the Epitome will be of service. 

With regard to the Conveyancing and Settled Land Acts 
the student should read any good edition, say Wolstenholme 
and Turner, or Hood and Challis. If time permit, he will 
find the notes following the various sections of great service. 
Some of the sections are long and complicated, and an 
Epitome of the Acts will manifestly be of service. We have 
therefore given such an [pitome (see post page 6), and this 
should be studied in conjunction with the Acts; the condensa- 
tion of the sections will tend to nupress their provisions on the 
student. Some students may perhaps only find time to go 
through the Epitome, though here and there they will find 
it necessary to refer to the Acts. 

Smith’s Compendium is a hard work, and one in which 
it will be found very useful to take notes during the reading. 
The student who does not care to tackle Smith, but wishes 
to read something besides Williams and Goodeve will find 
a perusal of Edward’s Compendium of the Law of Property 
in Land repay him well for the time spent on it. 

As to taking notes, they are useful in moderation, but 
great moderation should be observed. It is useless to put 
down in a note-book a lot of points merely for them to stop 
there and not be remembered. 
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With regard to our list of Statutes, a great many of them 
will be found sufficiently touched upon in the works we have 
set for the student’s reading, but if time permit, it will be 
found very advisible to also consider them separately, either 
by reference to the text books, or, in some cases, to the 
Statutes themselves, and, to save time, an epitome of them 
will be found extremely useful. We recommend Marcy’s 
Epitome of Conveyancing Statutes; and as to the Convey- 
ancing and Settled Land Acts, we have already dealt with 
them specially and given in this work our own Epitomes of 
them (see post page 6). | 

Thus, then, we have mapped out for the student what we 
consider a very thorough course of reading. We wish now 
to deal with students who have not time, or who are not 
willing, to go through so much, and to these we would say, 
omit Smith’s Compendium, Tudor’s Conveyancing Cases, and 
Prideaux, but do not fail to read the cases given (and the 
notes) in Indermaur’s Epitome of Conveyancing Cases. A 
separate study of the Statutes, other than the Conveyanc- 
ing and Settled Land Acts, may no doubt also be omitted. 
All should, however, strive to commit to memory the 
references or short titles of the most important of the 
Statutes. 

Finally, we have to deal with those who will not, or 
cannot, even go through this modified course, meaning to do 
only what is actually essential. To such we can only say, 
omit also Goodeve’s Real Property and Williams’ Personal 
Property, and that will leave for essential study Williams’ 
Real Property, Goodeve’s Personal Property, the Convey- 
ancing and Settled Land Acts, Epitome of Cases, and some- 
thing in the shape of a consideration of the Statutes. If 
time is very pressing we may also add that Goodeve’s 
Personal Property might possibly, with some degree of 
safety, be left out, the student reading instead the chapters 
‘in Williams’ Personal Property on Settlements, Wills, and 
Intestacies, being Part IV., chaps. 1,3 and 4. [If only this 
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portion is going to be read, Williams’ Personal Property is 
perhaps preferable to Goodeve’s Personal Property. 

All classes of readers should, however, carefully study the 
Test Questions, and the Digest of Questions and Answers 
given in this work (sec post page 42, et seq). As to the Test 
Questions, they should be considered and studied during, or 
directly after, a perusal of the text books, and it will be 
excellent practice to write out answers to the Test Questions, 
or, at any rate, to a number of the most important of them. 
These Test Questions are mainly founded on Mr. Williams’ 
and Mr. Goodeve’s works. The final study with every one, 
to conclude the course of reading, should be the Digest of 
Questions and Answers, for by means of those the student’s 
knowledge is focussed and brought as it were to a point. 

Having now, we think, dealt with every one, and fully 
explained the course of reading, we will proceed to give the 
various matters we have referred to, consisting of :— 

Epitomes of the Conveyancing and Settled Land Acts. 

List of important Statutes. 

Test Questions. 

Digest of Questions and Answers. 

The student who will industriously follow out even our 
smallest course of reading, not forgetting the Test Questions 
and the Digest of. Questions and Answers, ought not to fail 
to satisfy the Examiners. 


6 THE STUDENT’S GUIDE TO THE LAW OF 


II.—EPITOME OF THE CONVEYANCING AND 
SETTLED LAND ACTS. 


44 & 45 Vict., C. 41. 

The Conveyancing and Law of Property Act, 1881. 
(Commencement of Act, 1st January, 1882.) 
(Part I. is Preliminary and gives Definitions.) 

Part II., Sales and other Transactions. 


Sec. 8.—(1.) Under a contract to sell and assign a term 
of years derived out of a leasehold interest in land, the in- 
tended assign has no right to call for the title to the lease- 
hold reversion. 

(2.) Where copyhold or customary property has been 
enfranchised, purchaser has no right to call for the title to 
make the enfranchisement. 

(3.) A purchaser not to require any abstract or copy of 
any instrument affecting title prior to time prescribed (by 
law or agreement) for commencement of the title, even 
although the same creates a power subsequently exercised 
by an instrument abstracted in the abstract furnished to 
purchaser ; and no prior enquiry to be allowed; and recitals 
in abstracted documents as to prior title to be presumed 
correct unless contrary appears. 

(4.) Where land sold is held by lease (not including 
under-lease), purchaser shall assume, unless the contrary 
appears, that the lease was duly granted ; and on production 
of the receipt for the last payment due for rent, shall assume, 
unless the contrary appears, that all the covenants, &c., 
have been duly performed and observed up to completion. 

(5.) Where land sold is held by under-lease, the purchaser 
shall assume, unless the contrary appears, that the under- 
lease and every superior lease were duly granted; and on 
production of the receipt for the last payment due for rent, 
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shall assume, unless the contrary appears, that all the 
covenants, &c., have been duly performed and observed up 
to completion of the purchase, and further that all rent due 
under every superior lease, and all covenants, &c., of every 
Superior lease, have been paid and duly performed and 
observed up to that date. 

(6.) On a sale of any property, the expenses of the pro- 
duction and inspection of all Acts of Parliament, inclosure 
awards, records, proceedings of courts, court rolls, deeds, 
wills, probates, letters of administration, and other docu- 
ments, not in the vendor’s possession, and the expenses 
of all journeys incidental to such production or inspection, 
and all other expenses relating thereto, and all attested, 
stamped, office or other copies thereof, shall be borne by 
the purchaser; and where the vendor retains possession 
of any document, the expenses of making any copy, which 
a purchaser requires, shall be borne by such purchaser. 

(7.) On a sale of any property in lots, a purchaser of 
two or more lots, held wholly or partly under the same 
title, shall not have a right to more than one abstract of the 
common title, except at his own expense. 

(10.) This section applies only to sales made after the 
commencement of this Act. 

Sec. 4.—Where at the death of any person after the 
commencement of this Act, there is subsisting a contract 
enforceable against his heir or devisee, for the sale of the 
fee simple or other freehold interest descendible to his heirs 
general, his personal representatives shall have power to 
convey the same, so as to give effect to the contract. 

Sec. 5.— Where, on a sale made or completed after com- 
mencement of Act, land subject to an incumbrance is sold, 
Court may, on application of any party to the sale, allow 
payment into Court of a sum sufficient to meet such incum- 
brance, and any costs and interest (not usually exceeding 
one-tenth of original amount paid in), and thereupon Court 
may declare iand to be freed from incumbrances. The 
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Court has power afterwards, on notice to persons interested 
in the fund paid in, to direct transfer thereof. 

Sec. 6.—In conveyances made after commencement of 
Act, it is not to be necessary to insert after the parcels the 
ordinary ‘‘ general words”’ heretofore inserted, but they are 
to be deemed to be included. 

Sec. 7.—(1.) In conveyances, settlements, assignments, 
mortgages, &c., made after commencement of Act, if grantor 
is expressed to convey as beneficial owner, the ordinary 
covenants for title (as heretofore inserted) shall be implied. 
(2.) Where a conveyance is made by a person by direction 
of the beneficial owner, such beneficial owner shall be deemed 
to convey as beneficial owner, and covenants on his part 
shall be implied accordingly. (8.) Where, in a settlement, 
the grantor conveys as settlor, a limited covenant for further 
assurance is implied. (4.) When any person conveys as 
trustee, or as mortgagee, or as personal representatwe of a 
deceased person, or as committee of a lunatic, a covenant that 
such person has not incumbered is implied. (5.) Where 
husband and wife convey as beneficial owners, the wife to be 
deemed to convey by direction of husband, and, in addition 
to the covenant implied on the part of the wife, there shall 
be implied (a) a covenant on the part of the husband as the 
person giving that direction, and (6) a covenant on the part 
of the husband in the same terms as the covenant implied 
on the part of the wife. (6) Section not to extend to leases 
at a rent, or to any customary assurance except a deed con- 
ferring right to admittance. 

Sec. 8.—In sales after the commencement of Act, pur- 
chaser not to be entitled to require that deed shall be 
executed in his or her solicitor’s presence, but, at his own 
cost, may have same attested by a person appointed by him, 
who may, if he thinks fit, be his solicitor. 

Sec. 9.—Where a person retains possession of documents 
and gives to another an acknowledgment in writing of the 
right of that other to production of those documents and to 
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delivery of copies thereof, or an undertaking in writing for 
safe custody thereof, such acknowledgment and undertaking 
respectively, shall have generally the same effect as the 
ordinary covenants for the purpose heretofore entered into, 
and shall satisfy any liability to give any such covenants. 


Part IIl., Leases. 


Sec. 10.—In leases made after commencement of Act, 
rent and benefit of lessee’s covenants and conditions of 
re-entry are to run with reversion, notwithstanding severance 
of reversionary estate, and are recoverable and enforceable 
accordingly. 

Sec. 11.—Like provision with regard to the obligation on 
lessor’s covenants. 

Sec. 12.—Also on any severance of reversion, every con- 
dition, right of re-entry, &c., shall be apportioned. 

Sec. 13.—On a contract, made after 1881, to grant a 
lease for a term of years to be derived out of a leasehold 
interest with a leasehold reversion, the intended lessee shall 
not have the right to call for the title to that reversion. 

Sec. 14.—(1 and 5.) Lessor not to be able to take advan- 
tage of condition of re-entry or forfeiture in lease—except 
a condition (1) against assigning, underletting, &c., or (2) 
for forfeiture on bankruptcy or execution, or (3) in the case 
of a mining lease, on breach of a covenant or condition 
for allowing lessor to have access to or inspect books, 
accounts, records, weighing machines, or other things, or to 
enter and inspect the mine and the workings thereof—until 
he has served on lessee a notice specifying breach, and (if 
capable of remedy) requiring him to remedy same, and 
demanding compensation, and lessee fails within a reasonable 
time to comply therewith. (2.) Where lessor proceeds to 
enforce any such condition, the Court has power in lessor’s 
action, or in any action brought by lessee, to grant lessee . 
relief on such terms as it shall think fit. (7.) 22 & 28 Vict., 
c. 35, secs. 4 to 9, and 23 & 24 Vict., c. 126, sec. 2, are repealed. - 
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(8.) This not to affect law relating to re-entry or forfeiture, or 
relief in case of non-payment of rent. (9.) This section 
applies to leases made either before or after this Act, and shall 
have effect.notwithstanding any stipulation to the contrary. 


Part IV., Mortgages. 


Sec. 15.—In all mortgages before or after the Act, and 
notwithstanding stipulations to the contrary, the mortgagee 
(not having been in possession) shall on payment be bound, 
if required (instead of reconveying) to assign the mortgage 
debt and transfer the mortgage property to any third person. 

Sec. 16.—Mortgagor, whilst he has right of redemption, 
under a mortgage made after 1881, to have right on payment 
of mortgagec’s costs to inspect and make copies, &c., of title 
deeds. 

Sec. 17.—Where there are several mortgages, and they 
(or one of them) are (or 1s) made after 1881, the doctrine of 
consolidation, unless the contrary is expressed, is no longer 
to exist. 

Sec. 18.—A mortgagor in possession, and a mortgagee in 
possession respectively, shall have power to make leases as 
follows :— 

An agricultural or occupation lease not exceeding 21 
years, and a building lease not exceeding 99 years ; such lease 
to take effect within 12 months from date, to be at the best 
rent that can be obtained, without fine, to contain a covenant 
for payment of rent and condition of re-entry on non- 
payment for not exceeding 30 days, and a counterpart to be 
executed by lessee, and delivered to lessor; of which execu- 
tion and delivery the execution of lease by lessor shall in 
favour of lessee be sufficient ‘evidence. In the case of 
building leases, they must be in consideration of houses or 
buildings erected or improved, &c., or to be erected or 
improved, &c., within 5 years from date; and a nominal or 
less rent than that ultimately payable, may be reserved for 
first 6 years or any part thereof. A mortgagor leasing under 
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this section must, within one month of making the lease, 
deliver to the mortgagee, or where more than one, then to 
mortgagee first in priority, the counterpart duly executed by 
lessee ; but the lessee is not to be concerned to see .that this 
provision is complied with. All this is subject to the express 
provisions of the mortgage deed, and applies only to mort- 
gages made after 1881, unless otherwise agreed. 

Sec. 19.—Mortgagee under deed executed after com- 
mencement of Act to have following powers :—When prin- 
cipal money due, power of sale in the ordinary way, and also 
power to appoint a receiver ; and, at any time after date of 
deed, power to insure agaist fire ; and, when in possession, 
power to cut and sell timber, &c., ripe for cutting, and not 
planted for shelter or ornament, such sale to be completed 
within 12 months from making of any contract of sale. 
These powers may be varied or extended by the mortgage deed. 

Sec. 20.—The said power of sale not to be exercised 
until default in payment after three months’ notice served 
on mortgagor, or one of the several mortgagors, or unless 
interest in arrear for two months, or there is breach of some 
other provision in the mortgage deed. 

Secs. 21 and 22.—Mortgagee selling under above power 
to be able to vest property in purchaser, who is not to be 
affected, though the sale was not under the circumstances 
authorised. Money received from sale to be applied in 
discharging prior incumbrances, then all costs of sale, &c., 
then the mortgage debt, and then any balance to mort- 
gagor. Mortgagee not to be liable for any involuntary 
loss on sale. The sale may be by any person for the time 
being entitled to receive and give a discharge for the mort- 
gage money. Mortgagee’s receipt to be sufficient discharge 
to purchaser. 

Sec. 28.—(1, 8 and 4.) With regard to the power to in- 
sure, conferred by sec. 19, the insurance shall not exceed 
amount specified in mortgage deed; or, if no amount specified, 
shall not exceed two-thirds of the amount required in case of 
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total destruction to restore the property insured. All money 
received under insurance shall, at the option of mortgagee 
(and without prejudice to any obligation imposed by law or 
special contract), be applied in rebuilding, &c., or in or 
towards discharge of mortgage debt. (2.) The said power 
to insure is not to apply where there is a declaration in the 
mortgage that no insurance is required, or where mortgagor 
keeps up insurance in accordance with the mortgage deed, or 
where the mortgage deed contains no covenant as to in- 
surance but mortgagor insures to the amount which the 
mortgagee is authorised to insure for. 

Sec. 24.—(1 to 5.) The power to appoint a receiver con- 
ferred by sec. 19, shall not be exercised until mortgagee has 
become entitled to exercise power of sale given by Act. 
Then he may be appointed by writing under mortgagee’s 
hand, and in like manner he may be removed and a new 
receiver appointed. When appointed, receiver to have all 
full and necessary powers ; and to be deemed the agent of 
the mortgagor, who is to be solely responsible for his acts and 
defaults, unless the mortgage deed otherwise provides. Any 
person to be safe in paying to receiver. (6.) Receiver may 
retain out of moneys received—by way of remuneration and 
in satisfaction of all costs, charges, and expenses incurred by 
him as recelver—a commission at such rate, not exceeding 
5 per cent. on the gross amount of all moneys received, as 1s 
specified in his appointment, and if no rate specified, then at 
the rate of 5 per cent. on that gross amount, or at such 
higher rate as the Court, on the receiver’s application, thinks 
fit to allow. (8.) Receiver to apply moneys thus:—/(a) In 
discharging rents, rates, outgoings, &c.; (b) In keeping down 
all annual or other payments, and the interest on any prin- 
cipal sums, having priority; (c) In payment of his commis- 
sion, and any premiums on proper policies of insurance, and . 
sums for necessary or proper repairs directed in writing by 
the mortgagee; (d) In payment of interest accruing on the 
principal money due under the mortgage; and (e) The 
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residue he shall pay to the person who, but for his possession, 
would have been entitled to receive the income of the mort- 
gaged property. 

Sec. 25.—(1 to 5.) Any person entitled to redeem can 
insist on a judgment for sale, instead of for redemption, if he 
brings an action for redemption, or for sale, or for sale or 
redemption in alternative ; and in any action for foreclosure, 
sale or redemption, the Court may, on request of any person 
interested, direct a sale on such terms as it thinks fit, in- 
cluding, if it thinks fit, the deposit in Court of a reasonable 
sum fixed by the Court to meet expenses of sale and to secure 
performance of the terms; but in an action brought by a 
person interested in the right of redemption and seeking a 
sale, the Court may direct the plaintiff to give security for 
costs, and may give the conduct of the sale to any defendant, 
and may give such directions as it thinks fit respecting the 
costs of the defendants. The Court may direct a sale with- 
out previously determining the priorities of any incumbrancers, 
(6.) 15 & 16 Vict., c. 86, sec. 48, 1s repealed. 


Part V., Statutory Mortgage. 


Sec. 26.—(1.) A mortgage of freeholds or leaseholds may 
be by deed expressed to be made by way of statutory mort- 
gage in the form given in Part I. of 3rd schedule to Act, with 
such variations as necessary. (2.) In such a deed there shall 
be deemed to be included and implied—(a) covenants for re- 
payment of ¢ incipal, and for payment. of interest half-yearly, 
and (b) proviso for redemption on payment. 

Sec. 27.—(1 and 2.) A transfer of such a statutory mort- 
gage may be by deed, by way of statutory transfer, in such 
one of the three forms, A, B, and C, given in Part II. of the 
8rd schedule to Act, as may be appropriate, with such varia- 
tions as necessary ; and such a transfer shall vest in trans- 
feree all powers ar’, rights as if he had been original mort- 
gagee. (3) If the transfer is in the form B—that is, 
mortgagor joining in transfer—a covenant shall be implied 
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by him to pay the principal money on the next day fixed for 
payment of interest, and if not then paid to continue to pay 
interest. 

Sec. 28.—Where there are several mortgagors or cove- 
nantors, any implied covenants are to be deemed joint and 
several; and where several mortgagees or transferees, any 
implied covenants to be deemed with them jointly, unless 
mortgage money expressed to be secured in shares or distinct 
sums, when covenant to be deemed with each severally in 
respect of the sum secured to him. 

Sec. 29.—A reconveyance of a statutory mortgage may 
be by statutory reconveyance, in form given in Part III. 
of 8rd schedule to Act, with variations as necessary. 


Part VI., Trust and Mortgage Estates on Death. 

Sec. 30.—(1 and 38.) In case of death, after 1881, of a 
sole trustee or mortgagee, the trust or mortgage estate* shall, 
notwithstanding any testamentary disposition, go to his 
personal representatives, who shall have all proper powers, 
and shall be deemed, for the purposes of this section, the 
heirs and assigns of the deceased within the meaning of all 
trusts and powers. (2.) Sec. 4 of 37 & 38 Vict., c. 78, and 
sec. 48 of 38 & 39 Vict., c. 87, repealed. 


Part VII., Trustees and Haecutors. 

Sec. 31.—When, in trusts created before or after this Act, 
any trustee is dead, or remains abroad for more than a year, 
or desires to be discharged, or refuses or is unfit to act, or is 
incapable of acting, then the person or persons (if any) 
nominated by the instrument creating the trust, and if none, 
or none able and willing to act, then the surviving or con- 
tinuing trustees or trustee, or the personal representatives of 
the last surviving or continuing trustee, may appoint new 
trustees or trustee, and so that the original number of trustees . 


* By section 45 of the Copyhold Act, 1887, this provision does not 
apply to trust or mortgage estates in copyholds of inheritance, which 
still go to the devisee or heir. 


REAL AND PERSONAL PROPERTY. 15 


may be increased or diminished, but, except when only one 
trustee was originally appointed, there must be always two 
trustees to perform the trust. The provision as to a dead 
trustee includes the case of a trustee under a will pre- 
deceasing testator, and that relative to a continuing trustee 
includes a refusing or retiring trustee. This section is 
subject to any contrary intention, or any terms or provisions, 
in the trust instrument. . 

Sec. 32.—When, in trusts created before or after this Act, 
there are more than two trustees, if one by deed declares 
that he is desirous of being discharged, and if his co-trustees 
and any other person empowered to appoint trustees consent 
by deed to his discharge and to the vesting in the co-trustees 
alone of the trust property, then the trustee desirous of being 
discharged shall be deemed to have retired, and shall by the 
deed be discharged from the trust under this Act, without 
any new trustee being appointed in his place. This is subject 
to any contrary intention, or any terms or provisions, in the 
trust instrument. 

Sec. 33.—When the Court appoints new trustees, any 
such new trustee shall as well before as after the trust 
property becomes properly vested in him, have all powers, 
&c., as if he had been originally trustee. 

Sec. 34.—In deeds executed after 1881, either appointing 
a new trustee or discharging a retiring trustee, a mere 
declaration that the trust property shall vest in the new 
trustee or continuing trustee, as the case may be, shall have 
all the effect of a conveyance or assignment. But this does 
not apply to (1) copyholds, (2) mortgages, and (3) shares, 
stocks, &c.—all of which must still be separately conveyed. 

Sec. 35.—In trusts created after commencement of Act, 
and subject to any contrary provision or intention in the 
instrument, trustees having a power of sale may sell or 
concur with any other person in selling all or any part of the 
property, subject to prior charges or not, by public auction or 
private contract, and generally as they think fit. 
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Sec. 86.—Trustees’ receipts for any money, securities, or 
other personal property, payable or deliverable to them under 
their trust, to be a sufficient discharge. 

Sec. 37.—In all executorships and trusts existing either 
before or after commencement of Act, and subject to the pro- 
visions or intentions of the trust instrument—executors may 
pay or allow any debt or claim on any evidence they think 
sufficient ; and one executor, or two or more trustees acting 
together, or a sole acting trustee where authorised to act by 
himself, to have full power to accept composition, or take 
security for debts, or to allow time, or submit to arbitration, 
or release or settle debts, &c., provided any such act done in 
good faith. [This section does not apply to an administrator, 
In re Clay and Tetley, 16 Ch. D., 3.] 

Sec. 38.—In executorships and trusts constituted after or 
created by instruments coming into operation after com- 
mencement of Act, powers given to two or more executors or 
trustees jointly, may, unless contrary expressed, be exercised 
by survivor or survivors. 


Part VIII., Married Women. 


Sec. 39.—Notwithstanding a married woman is restrained 
from anticipation, the Court may, if it think it fit, where it 
appears to be for her benefit, by judgment or order, with her 
consent, bind her property. 

Sec. 40.—A married woman, whether an infant or not, to 
have power to appoint an attorney to execute any deed or do 
any act which she herself might execute or do. 


Part I[X., Infants. 


Sec. 41.—Where an infant is entitled to a fee simple, or 

to any leasehold interest at a rent, the land to be deemed a 
settled estate within the Settled Estates Act, 1877. 

Sec. 42.—When under an instrument coming into opera- 

tion after 1881, an infant is beneficially entitled to possession 

of any land, and, if a woman, unmarried, the trustees under 
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settlement, or trustees appointed by the Court on the applica- 
tion of guardian or next friend of infant, may enter into and 
continue in possession of the land, and shall then have full 
powers to cut timber in usual course for sale or repairs, to 
pull down and rebuild houses, &c., and generally manage the 
property in the same way that infant might, if of full age, 
and may apply the income in keeping down expenses of 
management, and at their discretion for maintenance of 
infant, and shall invest and accumulate the residue in trust 
for infant on attaining 21, or, if a woman, married whilst an 
infant, for her separate use, or if infant dies, in trust for the 
parties then entitled. These provisions only apply so far as 
no contrary intention in the instrument under which infant 
derives the property. 

Sec. 48.—Trustee (under any instrument operating either 
before or after commencement of Act) shall, unless instru- 
ment says otherwise, have full discretionary power of apply- 
ing income for maintenance, education, or benefit of any 
infant either absolutely or contingently entitled, and may 
for this purpose resort to accumulations of any past years. 


Part X., Rent Charges, éc. 


Sec. 44.—Where a person is entitled to a rent charge, or 
other similar annual payment, under some instrument coming 
into operation after commencement of Act, he 1s to have the 
following powers to recover and enforce it :—(a) If in arrear 
for 21 days, power of distress; (b) Ifin arrear for 40 days, 
power to enter into possession and take income till satisfac- 
tion; (c) Or instead, or in addition, power to demise the 
land to a trustee for aterm of years on trust, by mortgage 
or sale or demise of the whole or any part of the term, tc 
raise the money to satisfy him. These powers are subject 
to any contrary provisions or intention in the instrument. 

Sec. 45.—Where there is existing any quit rent, chief 
rent, rent charge, or other annual sum issuing out of lands, 
same may be redeemed by the owner of the land by obtaining 

Cc 
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a, certificate from the Land Commissioners of amount to be 
paid for redemption, and then, after one month’s notice to 
the person entitled to the rent, paying or tendering the 
amount certified. The commissioners then give a final and 
conclusive certificate that rent is redeemed. This provision 
does not apply to a tithe rent charge, or rent reserved on 
a sale or lease, or rent payable under a grant or licence for 
building purposes, or to any sum or payment issuing out of 
land not being perpetual. 


Part XI., Powers of Attorney. 


Sec. 46.—Person executing a deed under a power of 
attorney may execute either in his own name, or in the 
name of the donor of the power. 

Sec. 47.—Attorney not to be lable for any payment 
made, or other act done by him, bond fide, under a power 
without notice of donor’s death, lunacy, bankruptcy, or 
revocation. But this does not affect any right against the 
person to whom money has been paid. 

Sec. 48.—Powers of attorney, on their execution being 
verified, may be deposited in the Central Office of Supreme 
Court of Judicature ; and any office copy thereof to be suffi- 
cient evidence of the contents of the instrument and its 
deposit there. (General rules of court may be made for the 
purposes of this section.) 


Part XII., Construction and Effect of Deeds, dc. 


Sec. 49.—In conveyances, either before or after the Act, 
the word ‘“‘ Grant” is not to be necessary to convey any 
tenements or hereditaments. . 

Sec. 50.—After commencement of Act, freehold land, or a 
chose in action may be conveyed by one person direct to 
himself and another; or by a husband to wife, or wife to 
husband, either alone or jointly with others. 

Sec. 51.—After commencement of Act, to pass fee simple, 
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the words ‘‘in fee simple’”’ to be sufficient without word 
‘‘heirs;’’ and to create an estate tail, the words “in tail ’’ 
to be sufficient without the words “heirs of the body;’’ 
and to create an estate in tail male or female, the words 
‘in tail male,’ or ‘‘in tail female,” as case may be, to be 
sufficient. 

Sec. 52.—Any person entitled to a power, whether coupled 
with an interest or not, may, by deed, release or contract not 
to exercise it. (See also sec, 6 of 1882 Act, post, page 24.) 

Sec. 53.—A deed expressed to be supplemental to another, 
to be read and to have effect as if endorsed thereon, or as if 
it contained a full recital thereof. 

Secs. 54, 55.—In deeds executed after 1881, receipt 
for consideration in the body of deed sufficient without a 
receipt endorsed; and any receipt, whether in body or 
endorsed, shall be sufficient evidence of payment to satisfy 
any subsequent purchaser not having actual notice of non- 
payment. 

Sec. 56.—A solicitor in completing a purchase, &c., need 
not produce an authority from his client to receive the money, 
but his production of the deed duly executed, with receipt 

Sec. 57.—Deeds in the form in 4th schedule to Act, or in 
like form, or using like expressions, shall be sufficient. 

Sec. 58.—Covenants made after 1881, with regard to 
thereon, to be sufficient authority for payment to him.* 
lands of inheritance, shall be deemed to be made with the 
covenantee, his heirs and assigns, and with regard to lands 
not of inheritance shall be deemed to be made with the 
covenantee, his executors, administrators, and assigns. 

Sec. 59.—All ordinary covenants and bonds made after 
1881 (including a covenant implied under Act) shall bind the 
heirs and real estate, without mention, subject to any 
contrary expression or intention. 


* This is extended to cases where the vendors are trustees, by sec. 2 
of the Trustee Act, 1888, as from Ist January, 1889. 


c 2 
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Sec. 60.—A covenant made after 1881 (including any 
implied by Act) with two or more jointly, shall enure for the 
benefit of survivor or survivors, and any other person to 
whom right to sue devolves, subject to any contrary expres- 
sion or intention. 

Sec. 61.—In a mortgage, transfer of mortgage, &c., made 
after 1881, and subject to any contrary intention expressed in 
the instrument, when money is expressed to be advanced on 
joint account, or when the instrument is made to more 
persons than one jointly and not in shares, the money shall 
be deemed to belong to the mortgagees or transferees, &c., 
on a joint account as between them and the mortgagor or 
obligor ; and the receipt of the survivors or survivor or per- 
sonal representative of the last survivor shall be a complete 
discharge, notwithstanding any notice to the payer of a 
severance of the joint account. 

Sec. 62.—Where, after commencement of Act, freeholds 
are conveyed to the use that any person shall have an ease- 
ment, &c., thereout, it shall operate to vest such easement, 
&c., in that person. 

Sec. 63.—In conveyances made after 1881, and subject to 
any contrary intention, not necessary to insert “all the 
estate,” &c., clause, as same to be deemed included. 

Sec. 64.—In construing any covenant or proviso implied 
under this Act, words importing singular or plural number, 
or the masculine gender, shall be read as also importing the 
plural or singular number, or as extending to females, as case 
may require. 


Part XIII., Long Term. 


Sec. 65.—Where a residue unexpired of not less than 
200 years of a term, which, as originally created, was for not 
less than 300 years, is subsisting in land without any trust or 
right of redemption, and without there being (either 
originally, or by release, or other means) any rent, or with 
merely a peppercorn rent or other rent having no money 
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value, incident to the reversion, then the term may be 
enlarged into a fee simple to be subject, however, to the 
same trusts, powers, &c., as the term, by the execution of a 
deed containing a declaration to that effect made by any of 
the following persons, namely: (a) Any person beneficially 
entitled in right of the term, whether subject to any incum- 
brance or not, to possession of any land comprised in the 
term, but, in case of a married woman, with the concurrence 
of her husbard, unless she ,is entitled for her separate use, 
whether with restraint on anticipation or not, and then with- 
out his concurrence; (b) Any person being in receipt of 
income as trustee, in right of the term, or having the term 
vested in him in trust for sale, whether subject to any incum- 
brance or not; (c) Any person in whom, as personal repre- 
sentative of any deceased person, the term is vested, whether 
subject to any incumbrance or not. (See sec. 11 of 1882 
Act, post, pages 26, 27.) 


Part XIV., Adoption of Act. 


Sec. 66.—All persons, whether solicitors, trustees, or the 
parties concerned themselves, adopting the provisions of the 
Act to be protected in doing so. 


Part XV., Miscellaneous. 


Sec. 67.—All notices required by this Act must be in 
writing, and may be served by being left at a person’s last 
known place of abode or business ; or, if to be served on a 
lessee or mortgagee, by being left for him on the land or at 
any house or building comprised in the lease or mortgage, or 
in case of a mining lease by being left at office or counting- 
house of the mine; or by sending through the post, regis- 
tered, directed to the party by name at aforesaid place of 
abode, business, or counting-house, provided letter is not 
returned through the post undelivered. 

Sec. 68.—The Act as to statutory declarations (6 & 6 
Wm. IV., c. 62) may be cited by the short title of The Statu- 
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tory Declarations Act, 1835, in any declaration made or any 
purpose under or by virtue of that Act, or in any other docu- 
ment, or in any Act of Parliament. 


Part XVI., Court, Procedure, Orders. 


Sec. 69.—(1.) All matters within the jurisdiction of the 
Court under this Act shall be assigned to the Chancery Divi- 
sion. (8.) Every application under the Act, except where 
otherwise expressed, shall be by summons at chambers. (8.) 
General rules for purposes of Act to be deemed Rules of 
Court under sec. 17 of Appellate Jurisdiction Act, 1876 
(89 & 40 Vict., c. 59, sec. 17). 

Sec. 70.—(1.) An order of the Court under any statutory 
or other jurisdiction, shall not, as against a purchaser, be 
invalidated on the ground of want of jurisdiction, or want of 
any consent, notice, or service. 


Part XVIL., Repeals. 


Sec. 71.—Statutes 8 & 9 Vict., c. 119, and 23 & 24 Vict., 
c. 145, secs. 11 to 30, are repealed ; but this 1s not to effect 
the validity or invalidity, or any operation, effect, or conse- 
quence of any instrument executed or made, or of anything 
done or suffered, before the commencement of this Act, or 
any actlon, proceeding, or thing then pending or uncom- 
pleted ; and every such action, proceeding, and thing may be 
carried on and completed as if there had been no such repeal 
in this Act. 


Part XVIII. Relates to freland. 
(The Schedules containing Forms are omitted. 
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45 & 46 Vicr., C. 39. 
The Conveyancing Act, 1882. 
(Commencement of Act, 1st January, 1883.) 


Sec. 1.—Purchaser includes a lessee or mortgagee, or an 
intending mortgagee, or other person, who for valuable con- 
sideration takes or deals for property; and purchase has a 
meaning corresponding with that of purchaser. 


Searches. 


Sec. 2.—Searches for judgments, deeds, or other matters, 
or documents, whereof entries are allowed or required to be 
made in the central office, may be made by an official, and 
certificate of result of search shall be conclusive in favour of 
a purchaser, and a solicitor obtaining an office copy of any 
such certificate shall not be answerable in respect of any loss 
that may arise from error in the certificate. 


Notice. 


Sec. 8.—(1.) A purchaser shall not be prejudicially 
affected by notice of any instrument, fact, or thing, unless— 
(i.) It is within -his own knowledge, or would have come 
to his knowledge, if such inquiries and inspections 
had been made, as ought reasonably to have been made 
by him; or 
(ii.) In the same transaction with respect to which a 
question of notice to the purchaser arises, 1t has come 
to the knowledge of his counsel, as such, or of his 
solicitor, or other agent, as such, or would have come 
to the knowledge of his solicitor, or other agent, as 
such, if such inquiries and inspections had been made 
as ought reasonably to have been made by the solicitor 
or other agent. — 
This section applies to purchases made either before or after 
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this Act; save that, where an action is pending at the com- 
mencement of this Act, the rights of the parties shall not be 
affected by this section. 


Separate Trustees. 


Sec. 5.—(1.) On an appointment of new trustees, a 
separate set of trustees may be appointed for any part of the 
trust property, held on trusts distinct from those relating to 
any other part or parts of the tryst property ; or if only one 
trustee was originally appointed, then one separate trustee 
may be so appointed for the first-mentioned part. 

(2.) This section applies to trusts created either before or 
after the commencement of this Act. 


Powers. 


Sec. 6.—(1.) A person to whom any power, whether 
coupled with an interest or not, is given, may, by deed, dis- 
claim the power; and, after disclaimer, shall not be capable 
of exercising or joining in the exercise of the power; and on 
such disclaimer, the power may be exercised by the other or 
others, or the survivors or survivor of the others, of the per- 
sons to whom the power is given, unless the contrary is ex- 
pressed in the instrument creating the power. This section 
applies to powers created by instruments coming into opera- 
tion either before or after the commencement of this Act. 


Married Women. 


Sec. 7.—(1.) In section 79 of the Fines and Recoveries 
Act, there shall, by virtue of this Act, be substituted for the 
words, ‘‘ two of the perpetual commissioners, or two special 
commissioners,’ the words, ‘‘ one of the perpetual commis- 
sioners,” or ‘‘ one special commissioner ;’’ and in sec. 83 of 
the Fines and Recoveries Act there shall, by virtue of this 
Act, be substituted for the word ‘‘ persons ”’ the word “ per- 
son,’ and for the word ‘‘commissioners’’ the words ‘‘a com- 
missioner ;”’ and all other provisions of those Acts, and all 
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other enactments having reference in any manner to the 
sections aforesaid, shall be read and have effect accordingly. 

(2.) Where the memorandum of acknowledgment by a 
married woman of a deed purports to be signed by a, person 
authorised to take the acknowledgment, the deed shall, as 
regards the execution thereof by the married woman, take 
effect at the time of acknowledgment, and shall be conclu- 
sively taken to have been duly acknowledged. 

(3.) A ceed acknowledged before or after this Act by a 
married woman, before a judge of the High Court of Justice 
in England, or before a judge of a county court in England, 
or before a perpetual commissioner or a special commissioner, 
shall not be impeached or impeachable by reason only that 
such judge or commissioner was interested or concerned 
either as a party, or as solicitor, or clerk to the solicitor, for 
one of the parties, or otherwise, in the transaction giving 
occasion for the acknowledgment. 

(4.) The enactments 3 & 4 William IV., c. 74, sec. 84, 
from and including the words “‘ and the same judge ” to the 
end of the section and sections 85 to 88 inclusive, and 17 & 18 
Vict., c. 75, are hereby repealed. 

(5.) The foregoing provisions of this section, including 
the repeal therein, apply only to the execution of deeds by 
married women after 1882. 


Powers of Attorney. 


Secs. 8, 9.—(a) If a power of attorney, given for 
valuable consideration, is in the instrument creating the 
power expressed to be irrevocable, or (b) if a power of 
attorney, whether given for valuable consideration or not, it 
is in the instrument creating the power expressed to be irre- 
vocable for a fixed time therein specified, not exceeding one 
year from the date of the instrument—then, in favour of a 
purchaser, the power shall not be revoked at any time, or 
during the fixed period as the case may be, either by any- 
thing done by the donor of the power without the concur- 
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rence of the donee of the power, or by the death, marriage, 
lunacy, unsoundness of mind, or bankruptcy of the donor of 
the power; and any act done at any time, or during the 
fixed time as the case may be, by the donee of the power, in 
pursuance of the power, shall be as valid as if anything done 
by the donor of the power without the concurrence of the 
donee of the power, or the death, marriage, lunacy, unsound- 
ness of mind, or bankruptcy of the donor of the power, had 
not been done or happened; and neither the donee of the 
power nor the purchaser shall at any time be prejudicially 
affected by notice of anything done by the donor of the 
power without the concurrence of the donee of the power, 
or of the death, marriave, lunacy, unsoundness of mind, or 
bankruptcy of the donor of the power. This section applies 
only to powers of attorney created by instruments executed 


after 1882. 


Ezxecutory Limitations. 


Sec. 10.—Where there is a person entitled to land for 
an estate in fee, or for a term of years absolute or determin- 
able on life, or for term of hfe, with an executory limitation 
over on default or failure of all or any of his issue, whether 
within or at any specified period or time or not, that 
executory limitation shall be or become void and incapable 
of taking effect, if and as soon as there is living any issue 
who has attained the age of twenty-one years, of the class 
on default or failure whereof the limitation over was to take 
effect. . This section applies only where the executory limita- 
tion is contained in an instrument coming into operation 
after 1882. 


Long Terms. 


Sec. 11.—Section 65 of the Conveyancing Act, 1881, 
shall apply to and include every term in that section men- 
tioned, whether having as the immediate reversion thereon 
the freehold or not; but not— 
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(i.) Any term liable to be determined by re-entry for 
condition broken; or 

(u.) Any term created by sub-demise out of a superior 
term, itself incapable of being enlarged into a fee 
simple. 


Mortgages. 

Sec. 12.—The right of the mortgagor, under section 15 
of the Conveyancing Act, 1881, to require a mortgagee, 
instead of re-conveying, fo assign the mortgage debt and 
convey the mortgaged property to a third person, shall 
belong to and be capable of being enforced by each incum- 
brancer, or by the mortgagor, notwithstanding any interme- 
diate incumbrance; but a requisition of an incumbrancer 
shall prevail over a requisition of the mortgagor, and, as 
between incumbrancers, a requisition of a prior incumbrancer 
shall prevail over that of a subsequent incumbrancer. 


Saving. 
Sec. 18.—The repeal by this Act of any enactment shall 
not affect anything that has taken place before the com- 
mencement of this Act. 


45 & 46 VictT., C. 88. 
The Settled Land Act, 1882. 
(Commencement of Act, 1st January, 1883.) 


Sec. 2.—Any deed, will, agreement, Act of Parliament 
instrument, or number of instruments, whether made or 
passed before or after the commencement of this Act, 
whereby land stands limited by way of succession, to be 
deemed a settlement for the purposes of this Act. Settled 
land is land, or any estate or interest therein, which is the 
subject of a settlement. Tenant for life is the person for the 
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time being beneficially entitled to possession of settled land 
for life; and, if more than one, they together. Trustees of 
settlement are the persons under settlement trustees with 
power of sale or of consenting to sale, or (if none) persons 
declared trustees by the settlement, or (if none) persons 
appointed by Court. 

Secs. 3, 4.—A tenant for life isto have a general power to 
sell, enfranchise, exchange, or make partition of the settled 
estate at the best price or consideration that can reasonably be 
obtained. The sale may be by public auction or private 
contract, together or in lots, with power to fix reserved 
biddings, and buy in at auction. Settled land in England 
must not be exchanged for land out of England. 

Sec. 5.—On a sale, exchange, or partition, the tenant for 
life may, with consent of the incumbrancer, transfer an incum- 
brance from the land sold, exchanged, or partitioned on to 
any other part of the settled land whether already charged 
therewith or not. 

Secs. 6, 7.—A tenant for life is to have a power of leasing 
as follows: a building lease not exceeding 99 years, a mining 
lease not exceeding 60 years, and any other lease not exceed- 
ing 21 years; such leases to be by deed, to take effect within 
12 months from date, at the best rent that can reasonably 
be obtained with power to take a fine (which by the 1884 
Act is capital money), to contain a covenant for payment of 
rent, and condition of re-entry on non-payment within a time 
not exceeding 30 days, and a counterpart to be executed by 
lessee; but the execution of the lease by the tenant for life 
to be sufficient evidence of this last point. " 

Secs. 8-11.—Eivery building lease to be partly in con- 
sideration of the erection or improvement or putting into 
repair of buildings ; a nominal rent may be reserved for first 
five years. On contracts for building leases in lots, the entire 
rent may be apportioned among the lots; but rent on each 
lease must not be less than 10s., and must not exceed one- 
fourth of annual value of Jand in such lease after erecting the 
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buildings. In a mining lease, the rent may be made ascer- 
tainable, or to vary, according to acreage worked or minerals 
obtained. In both mining and building leases, on applica- 
tion to the Court, and showing that it is customary to do so, 
or that it is difficult to make leases otherwise, the Court may 
authorise the granting of leases for longer terms, or even in 
perpetuity, on conditions expressed in the lease. Under 
a mining lease, there shall always be set aside, as capital 
money, part of the rent, viz., when the tenant for life is 
impeachable for waste, three-fourths, and otherwise, one- 
fourth thereof. — 

Sec. 12.—The tenant for life may grant a lease to carry out 
a binding contract made by his predecessor, or under a binding 
covenant for renewal, or to confirrn a void or voidable lease. 

Sec. 13.—The tenant for life may accept a surrender of 
any lease (as to all or part only of the property leased). 

Sec. 14.—Tenant for life of a settled manor may grant 
licences to copyhold tenants to make any such leases as he 
might make of freeholds ; such licence may fix the annual 
value whereon fines and other customary payments are to be 
assessed, and must be entered on the court rolls of the 
manor. 

Sec. 15.—The before-detailed powers of selling and 
leasing not to extend to the principal mansion house, or 
demesnes usually held therewith, unless the consent of the 
trustees of the settlement, or an order of the Court is obtained. 

Sec. 16.—On a sale or grant for building purposes, under 
foregoing provisions, the tenant for life, for the general 
benefit of the residents on the settled land, or any part thereof, 
may appropriate portions thereof for streets, roads, paths, 
squares, gardens, or other open places, and may execute any 
deed necessary for vesting them ‘n any trustees, or any 
company or public body. 

Sec. 17.—A sale, exchange, or partition may be of land, 
apart from minerals, or vice versé; and any mining lease 
may be of all or any of the minerals, &c. 
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Sec. 18.—Mortgage.—Money required forenfranchisement, 
equality of exchange, or partition, may be raised by the tenant 
for life by mortgage of the settled estate, in fee simple, or 
for other estate, and the sum raised shall be capital money. 

Sec. 20 (sub.-sec. 3).—As to copyholds, any deed in 
manner provided by this Act to be sufficient without 
surrender, and thereupon admittance to be made; but the 
steward may require to be produced so much of the settle- 
ment as shows the title of the persons executing the deed, 
and the same may, if the stewards think fit, be entered on 
the court rolls. 

Secs. -21-23.—Capital money arising under this Act in 
addition to any particular purpose for which it is raised, may 
be applied as follows: In investment on Government or 
other securities in which trustees may invest either by law 
or under the settlement, or in purchase of railway debenture 
stock of any company in Great Britain or Ireland, provided 
it has for the ten preceding years paid a dividend on its 
ordinary stock ; in discharge of ncumbrances, land-tax, &c., 
on the settled land; in payment of any improvement* 
authorised by this Act (see sec. 25), or for equality of 
exchange or partition ; in purchase of the seignory, reversion, 
or freehold in fee of any part of the settled land; in the 
purchase of lands or mines or minerals in fee or of customary 
or copyhold tenure, or of leaseholds having not less than 
60 years to run (but capital money arising from land in Eng- 
land not to be applied in purchase of land out of England, 
unless specially allowed by the settlement—sec. 23); in 
payment to any person becoming absolutely entitled; in 
payment of any costs or expenses in connection with any of 


* By the Settled Land Act, 1887 (50 & 51 Vict., c. 30), when any im- 
provement authorized by the 1882 Act, has been made—before or after 
28rd August, 1887—and a rent-charge (temporary or perpetual) created 
under any statute to pay for it, capital money may be used to redeem or 
pay such rent-charge, and shall then be deemed to be applied for an 
improvement authorized by the 1882 Act, and sec. 28 of 1882 Act shall 
apply accordingly. 
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the powers under this Act; and in any other mode in which 
money produced by the exercise of a power of sale in the 
settlement is applicable thereunder. 

Sec. 22.—For the purpose of being invested or applied as 
specified in last section, capital money is to be paid to the 
trustees of the settlement, or into Court, at option of tenant 
for life; and investment or application to be according to 
direction of tenant for life, or in default, at trustees’ discre- 
tion, subject to any consent or direction in the settlement. 
Any capital money, before investment or application, to be 
deemed and treated as land; and the income of any capital 
money is to go as the income of the land would have gone . 
under the settlement. 

Sec. 25.—This section enumerates what shall be improve- 
ments authorised by the Act for the application of trust 
money. No less than twenty different kinds are given of 
which may be mentioned the following: Draining, warping, 
irrigation, inclosing, reclaiming, building farmhouses, farm 
cottages or saw mills, or construction of reservoirs, tramways, 
railways, canals, docks, jetties, piers, market places, streets, 
roads, trial pits for mines, &c. 

Sec. 26.—A tenant for life desirous of applying capital 
money in improvements is to submit a scheme for approval 
to the trustees of the settlement, or the Court, showing pro- 
posed expenditure. Where the capital money is in trustees’ 
hands, a certificate of the land commissioners (see sec. 48) 
that the works are properly executed, and what amount is 
properly payable thereunder, is necessary, or instead thereof, 
a like certificate of a competent engineer or practical sur- 
veyor, nominated by the trustees and approved by the com- 
missioners, or, instead of either, an order of the Court 
authorising the expenditure. Where the capital money is in 
Court, then a scheme has first to be approved by the Court, 
and then money to be paid on an order of the Court, which 
will be granted on either of such certificates as already men- 
tioned, or on such other evidence as the Court thinks fit. 
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Sec. 28.—Tenant for life must maintain, repair, and 
insure against fire, any such improvements, at his own cost, 
and must not cut timber planted as an improvement, except 
for proper thinning. 

Sec. 29.—In executing, maintaining, or repairing any 
improvement authorised by this Act, the tenant for life, or 
any other person, not to be liable for waste, and may cut down 
and use timber and other trees not planted or left standing 
for shelter or ornament. 

Secs. 30, 32, 33.—The improvements allowed by this Act 
are to be also allowed and to be deemed included in the Im- 
provement of Land Act, 1864 (27 & 28 Vict., c. 114, sec. 9); 
and in the Land Clauses Consolidation Acts, 1845 (8 & 9 Vict., 
c. 18), 1860 (23 & 24 Vict., c. 106), and 1869 (32 & 33 Vict., 
c. 18); and in the Settled Hstates Act, 1877 (40 & 41 Vict., 
c. 18); and in all settlements in which money is in the hands 
of trustees to be laid out in the purchase of lands. 

Sec. 31.—In the same way that the tenant for life may 
make leases and sales, so also he may contract therefor, and 
may revoke such contracts and enter into fresh ones, as if he 
were absolute owner, and every contract shall be enforceable 
in favour of, or against, successors. —— 

Sec. 34.—Trustees or the Court may, notwithstanding 
anything in the Act, require and cause the purchase-money 
paid in respect of a lease, or of any estate less than a fee 
simple, or in respect of a reversion dependent on any such 
lease, to be laid out, invested, and accumulated in such 
manner as, in the judgment of the trustees or the Court, 
will give to the persons interested in that money the like 
benefit therefrom as they might lawfully have had from the 
lease, estate, interest or reversion in respect whereof the 
money was paid, or as near thereto as may be. 

Sec. 35.—A tenant for life, though impeachable for waste,’ 
may, with the consent of the trustees of the settlement or on 
an order of the Court, cut and sell timber ripe and fit for 
cutting; but three-fourths of the net proceeds to be set 
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aside as capital moneys, and the residue only to go as rents 
or profits. 

Sec. 36.—The Court may, if it thinks fit, approve of any 
action, defence, petition to Parliament, parliamentary oppo- 
sition, or other proceeding taken or proposed to be taken for 
protection of settled land, or of any action or proceeding for 
recovery of such land; and direct the costs in connection 
therewith to be paid out of the settled estate. (Note.—This 
section is instead of sec. 17 of 40 & 41 Vict., c. 18, which is 
repealed. See post, sec. 64.) 

Sec. 37.—Heirlooms—.e., personal chattels settled on 
trust to devolve with the land—may, by an order of the 
Court, be sold by tenant for life; but the proceeds to be 
capital moneys, and to be dealt with as before authorised, or 
to be invested in purchase of other heirlooms. 

Secs. 88, 89.—In default of trustees under a settlement, 
the Court may, on application of tenant for life, appoint new 
trustees ; and they, or the survivors, or the personal repre- 
sentatives of the survivor, shall be deemed the trustees of 
the settlement ; but no capital money shall be paid to less 
than two trustees, unless the settlement specially authorises 
it being paid to one only. 

Secs. 40-48.—Trustees’ receipts to be full and sufficient 
discharges; each trustee to be hable for his own acts only, 
and not where he has only joined for conformity ; and gene- 
rally they are protected where they act bond jide in the 
exercise of the powers conferred on them by this Act. 
They are to have all powers of reimbursing themselves 
expenses. 

Sec. 44.—In case of difference arising between tenant 
for life and trustees of settlement, respecting any powers or 
any matters under this Act, the Court may give directions 
respecting the matter in difference, and the costs of the 
application. 

Sec. 45.—Tenant for life intending to exercise any of the 
powers conferred by this Act shall send by registered post, 
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not less than one month before he acts, a notice thereof to 
each trustee at his usual place of abode, and, if he knows the 
trustees’ solicitor, to such solicitor also at his usual place of 
business. There must not, at the time of this notice, be less 
than two trustees, unless allowed by the settlement. A 
person dealing in good faith with the tenant for life is not 
concerned to enquire as to whether such notice has been 
given. .(See amendment of this sec. by the Scttled Land 
Act, 1884, 47 & 48 Vict., c. 18, sec. 5, post, page 38.) 

Sec. 46.—The section contains regulations respecting 
payments into Court, applications, &c., of which the follow- 
ing are the chief :—Matters under the Act are assigned to 
the Chancery Division; payment into Court to be an effec- 
tual exoneration ; applications to be made to the Court by 
petition,* or by summons in chambers; on an application 
by trustees of settlement notice to be served in first instance 
on tenant for life, and then on such persons as the Court 
shall think fit; general rules under the Act may be made, 
and to be deemed rules of court; the County Court of the 
district where the settled estate is situate, or from where the 
capital money arises, or in connection with which personal 
chattels are settled, is to have jurisdiction under this Act, 
where capital money, or securities 1n which it is invested, or 
the value of the settled estate does not exceed £500, and the 
annual rateable value of the settlod estate does not exceed 
£30 per annum. 

Sec. 47.—Any costs, charges, or expenses may be directed 
by the Court to be paid out of income, or out of capital 
money, or raised by means of sale or mortgage out of the 
settled estate. 

Secs. 48, 49.—The Inclosure Commissioners for England 
and Wales, the Copyhold Commissioners, and the Tithe 
Commissioners for England and Wales, shall, by virtue of 


* The Settled Land Act Rules say that all applications may be made 
by summons in chambers, and if a petition is presented without direction 
of a judge, only the costs of a summons shall be allowed. (Rule 2.) 
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this Act, become and be styled, the Land Commissioners for 
England. Every certificate and report approved and made 
by the Land Commissioners under this Act shall be filed in 
their office, and office copies shall be delivered out on appli- 
cation, and shall be sufficient evidence thereof. 

Secs. 50-52.—The powers under this Act of a tenant 
for life are not capable of assignment or release, by express 
act or by operation of law; but remain exerciseable by 
tenant for life, notwithstanding assignment of his estate— 
except that, if tenant for life has assigned his estate for 
value, this section shall not operate to assignee’s prejudice, 
and his rights shall not be affected without his consent, but, 
if the assignee is not in possession, tenant for life still to 
have the power of making leases, without taking a fine. 
Any contract by tenant for life not to exercise his powers 
under this Act is void, and any prohibition in the settlement 
or provision for forfeiture on exercise of such powers also void. 

Sec. 53.—Tenant for life, in exercising powers under this 
Act, to have the duties and liabilities of a trustee for all 
parties entitled under the settlement. 

Sec. 54.—On sale, exchange, partition, lease, mortgage, 
or charge, under this Act, persons dealing bond fide to be 
conclusively taken, as against all parties interested under 
settlement, to have given the best price, consideration or 
rent, and to have complied with all the requisitions of this 
Act. 

Sec. 56.—All other powers, subsisting under any setile- 
ment or statute or otherwise, exerciseable by tenant for life, 
or his trustees, to be still existing, and the powers conferred 
by this Act to be cumulative, but, in case of any conflict, 
provisions of this Act to prevail; and, accordingly, the con- 
sent of tenant for life shall, by virtue of this Act, be neces- 
sary to the exercise by trustees, or other persons, of any 
power conferred by the settlement exerciseable for any pur- 
pose provided for in this Act. Should any doubts arise on 
matters within this section, the Court may, on application of 

D2 
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the trustees, or the tenant for life, or other person interested, 
give its decision, opinion, advice, or direction thereon. (See 
AT & 48 Vict., c. 18, sec. 6, post, page 38.) 

Sec. 57.—This Act not to prevent a settlement conferring 
larger or additional powers than those contained in Act. 

Sec. 58.—Each person, as follows, shall, when his estate 
or interest is in possession, have the powers of, and be 
deemed (for the purpose of the Act) to be a tenant for hie, 
viz. :—(1) Any tenant in tail—except a tenant in tail of land 
purchased by money, provided by Parliament in considera- 
tion of public services, who is restrained by Act of Parlia- 
ment from barring his entail, the reversion being in the 
Crown. (2) A tenant in fee simple with an executory 
limitation over. (3) The owner of a base fee. (4, 5 and 6) 
A tenant for years terminable on life, or a tenant pur autre 
vie not holding merely under a lease at rent. (7) A tenant 
in tail after possibility of issue extinct. (8) A tenant by 
curtesy. (9) A person entitled to income of land under a 
trust or direction to pay it to him for a life, whether subject 
to costs of management or not, or until sale of land, or until 
forfeiture of his interest on bankruptcy or any other event. 

Secs. 59, 60.—A person in his own right entitled to land, 
being an infant, for the purposes of this Act the land to 
be deemed settled land, and the infant tenant for life 
thereof. When an infant is tenant for life, the powers may 
be exercised by the trustees of the settlement, and, if none, 
then by such person and in such manner as the Court, on 
application of the testamentary or other guardian or next 
friend of the infant, either generally or in a particular 
instance, orders. 

Sec. 61.—When a married woman is tenant for life and. 
is entitled for her separate use, then she, without her husband, 
to have the powers of a tenant for life. If entitled, not for 
her separate use, then she and her husband together to have 
the powers. A restraint on anticipation not t prevent 
married woman’s exercise of the powers of this Act. 
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Sec. 62.—When tenant for life is a lunatic, so found by 
inquisition, his committee, under order of Chancellor or other 
person entrusted by Queen’s Sign Manual with the care of 
the persons and estates of lunatics, may exercise the powers 
of this Act. 

Sec. 63.—Land subject to a trust or direction for sale, 
and the application and disposal of the sale money, or the 
income thereof, or the income until sale, or any part of such 
money or income, ‘or the benefit of one or more for life shall 
be deemed settled land ; and the person beneficially entitled 
for the time being to the income shall be deemed tenant for 
life; and the persons (if any) who are under the setile- 
ment trustees for sale of the settled land, or have power to 
consent to the sale, or if no such trustees, then the persons 
(if any) who are by the settlement declared to be trustees 
thereof for purposes of this Act, are, for the purpose of 
this Act, trustees of the settlement. (See amendment of 
this sec. by the Settled Land Act, 1884, secs. 6, 7, post, 
pages 38, 39.) 

Sec. 64.—The following enactments (except as regards 
anything done thereunder before 1883) are repealed, viz. :— 
23 & 24 Vict., c. 145, Parts I. and IV., being the residue of 
the Act which the Conveyancing Act, 1881, did not repeal ; 
27 & 28 Vict., c. 114, secs. 17 and 18, and sec. 21, from 
‘either by a party’’ to ‘ benefice or,” inclusive ; and from 
‘or, if the land owner” to ‘‘ minor or minors,’’ inclusive ; 
and, ‘‘ or circumstance,” twice. Except as regards Scotland, 
40 & 41 Vict., c. 18, sec. 17. 
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47 & 48 Vior., C. 18. 
The Settled Land Act, 1884. 
(Commencement of Act, 8rd July, 1884.) 


Sec. 3.—This Act is to be read and construed as one with 
the Settled Land Act, 1882. 

Sec. 4.—A fine received on the grant of a lease under 
the Actof 1882, is to be deemed capital money under that Act. 

Sec. 5.—(1.) The notice required by sec. 45 of the Act of 
1882, of intention to make a sale, exchange, partition, or 
lease, may be notice of a general intention. 

(2.) On the request of the trustee, the tenant for life 
must furnish such particulars and information as may be 
reasonably required of him as to sales, exchanges, partitions, 
or leases effected, or in progress, or immediately intended. 

(3.) A trustee may, by writing, waive notice or accept less 
than a month’s notice. 

(4.) The section applies to a notice given before or after 
this Act. 

(5.) But not to a notice, the sufficiency of which was 
objected to before this Act passed. 

Sec. 6.—(1.) In the case of a settlement within the 
meaning of section 63 of the Act of 1882, any consent not 
required by the terms of the settlement is not, by force of 
anything in the 1882 Act, to be deemed necessary to enable 
the trustees of the settlement, or any other person, to execute 
any trusts or powers created by the settlement. 

(2.) In the case of every other settlement, not within 
section 63 of the Act of 1882, if two or more persons con- 
stitute the tenant for life, then, notwithstanding anything 
contained in section 56 of the Act of 1882, requiring the con- 
sent of all those persons, the consent of one only of those 
persons is to be deemed necessary to the exercise by the 
trustees, or by any other person, of any power under the 
settlement for any purpose provided by the Act of 1882. 
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- (8.) This applies to dealings before or after this Act. 

Sec. 7.—With respect to the powers conferred by section 
63 of the Act of 1882, the following provisions are made :— 

(1.) Those powers are not to be exercised without the 
leave of the Court. 

(2.) The Court may by order give leave to exercise all or 
any of those powers, and the order is to name the person or 
persons to whom the leave is given. 

(3.) The Court may fyom time to time rescind or vary 
any order or make any new order under this section. 

(4.) So long as an order under this section is in force, 
neither the trustees of the settlement, nor any person other 
than the person having the leave, shall execute any trust or 
power created by the settlement, for any purpose for which 
leave has bec given. 

(5.) An order under the section may be registered and re- 
registered as a lis pendcens against the trustees of the settle- 
ment, describing them as “‘ Trustees for the purposes of the 
Settled Land Act, 1882.” 

(6.) Any person dealing with the trustees is not to be 
affected by any order made under this section, unless regis- 
tered and re-registered as a lis pendens. 

(7.) An application to the Court under this section may 
be made by the tenant for life. 

(8.) An application to rescind or vary an order may also 
be made by the trustees of the settlement, or any person 
beneficially interested. 

(9.) The person or persons to whom leave is given shall 
be deemed the proper person or persons to exercise the 
powers conferred by section 63 of the Act of 1882. 

(10.) This section is not to affect any dealings which have 
taken place before the passing of the Act under any trust or 
power to which this section applies. 

Sec. 8.—For the purposes of the Act of 1882, the estate 
of the tenant by the curtesy is to be deemed an estate arising 
under a settlement made by his wife. 
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III.—LIST OF IMPORTANT STATUTES. 


13 Edw. 1,c.1. 
18 Edw. 1l,c.1. . 
27 Hen. 8, c. 10 
32 Hen. 8,c. 1. 

1 Vict. c. 26 

15 & 16 Vict. c. 24 
13 Eliz. c. 5 

27 Eliz. c. 4 

12 Car. 2, c. 24. 

4 Geo. 2, c¢. 28 . 
11 Geo. 2, c. 19. 
39 & 40 Geo. 3, c. 98 
9 Geo. 4, ¢. 94 . 

1 Will. 4, ¢c. 40. 

1 Will. 4, ¢. 46. 
37 & 38 Vict. c. 37 


2&3 Will. 4,c¢. 71 . 
8&4 Will. 4, ¢. 74 . 
3&4 Will. 4, c. 104. 


32 & 33 Vict. c. 46 


3&4 Will. 4, c. 105. 
3&4 Will. 4. c. 106. 


1 & 2 Vict. c. 110 


27 & 28 Vict. c. 112. 


8 & 9 Vict. c. 106 


8 & 9 Vict. c. 112 


12 & 18 Vict. c. 26 
13 & 14 Vict. ¢. 17 
14 & 15 Vict. c. 25 
46 & 47 Vict.c. 61. 
17 & 18 Vict. c¢. 118 . 
30 & 31 Vict. c. 69 
40 & 41 Vict. c. 34 
18 & 19 Vict. c. 43 


De Donis. 
Quia Emptores. 
Statute of Uses. 


| lwitte. 
J 


Fraudulent Dispositions. 
Voluntary Conveyances. 
Abolishing Feudal Tenures. 


\ Landlord and Tenant. 


Thellusson Act. 
Resignation Bonds. 
Undisposed of Residue. 


: eee and Hxclusive Ap- 


pomtments. 
Prescription Act. 
Fines and Recoveries Act. 


: ; Debts. 


Dower. 
Descent. 


f Judgments. 


Real Property Amendment Act, 
1845. 
Satisfied Terms. 


f Defects in Leases under Powers. 


; Agricultural Fixtures and Agri- 


cultural Holdings generally. 


: fren and Vendors’ Liens. 


Infants’ Settlements. 
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20 & 21 Vict. c. 57 . Married Women’s Reversionary 
Interests. 
22. & 23 Vict. c. 35. . ) Lord St. Leonard’s Act, and 
93 & 24 Vict.c. 38 . } Amendment thereof, &c. 
25 & 26 Vict. c. 108 . . ‘Trustees’ Powers as to selling 
Lands, reserving minerals. 
30 & 81 Vict.c. 48 . . Auctions. 
30 & 31 Vict. c. 132 . . Investment of Trust Funds. 
381 Vict.c.4  . . ,- Sales of Reversions. 
33 Vict. c.14 . . Naturalisation Act, 1870. 
33 & 34 Vict.c. 23. . Abolition of forfeitures for 
treason and felony. 
33 & 34 Vict. c. 35. . Apportionment Act. 
33 & 3A Vict. c. 93 Married Women. (The first two 
of these Acts are repealed, but 
ee ee should still be considered on 
je : 2 a a 7 account of matters occurring 
peas before 1st January, 1883.) 
37 & 38 Vict. c. 57. . Real Property Limitation Act, 
1874. 
37 & 88 Vict. c. 78 . Vendors & Purchasers Act, 1874. 
40 & 41 Vict.c. 33. . Contingent Remainders. 
44 & 45 Vict.c. 41. . ) The Conveyancing and Law of 
45 & 46 Vict. c. 39 } Property Acts, 1881 & 1882. 
sie net — ‘(The Settled Land Acts, 1882, 
ac rea mcce ee 1884, and 1887. 
50 & 51 Vict. c. 30 . : 
47 & 48 Vict.c. 71 . . Intestates’ Estates Act, 1884. 
48 & 49 Vict. c. 72, sections ) Housing of the Working Classes 
11, 12, 13 } Act, 1885. 
50 & 51 Vict. c. 73. . Copyhold Act, 1887, particu- 
larly sections 1, 4, and 45. 
51 & 52 Vict.c. 42 . . Mortmain and Charitable Uses 
. Act, 1888. 
51 & 52 Vict. c. 51 . Land Charges Registration and 


Searches Act, 1888. 
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IV.—TEST QUESTIONS ON THE LAW OF REAL 
AND. PERSONAL PROPERTY. 


1. Explain the origin of the terms ‘‘ Real” and ‘‘ Per- 
sonal’’ property respectively, stating some essential differ- 
ences between the two. 

2. What are the different freehold estates in land, and the 
estates less than freehold respectively ? 

3. Compare the tenure of Knight’s Service with that of 
Free and Common Socage, and explain the effect of 12 Car. 2, 
c. 24. 

4. How is it that, notwithstanding 12 Car. 2, c. 24, the 
following special and peculiar tenures still cxist :—(a) Gavel- 
kind ; (0) Borough English ; (c) Grand Serjeanty; (d) Petit 
Serjeanty; (e) Frankalmoign ? 

5. Explain the incidents of each of the tenancies men- 
tioned in the last question. 

6. How do you account for the origin of copyholds ? 
Point out the main distinctions between freeholds and copy- 
holds. 

7. Explain the relative rights of the lord and his tenant 
in copyholds. 

8. What is the object of enfranchising copyholds, and 
state how an enfranchisement may be effected, pointing out 
any differences that occur when the enfranchisement takes 
place at the instance of the lord or the tenant respectively ? 

9. On anenfranchisement of copyholds, who has the nght 
to the mines and minerals ? 

10. To whom do enfranchised copyholds escheat, when 
the owner dies intestate and without an heir? 

11. What differences are there between ordinary copy- 
holds and customary freeholds ? 

12. An estate may be the same as another in quality, and 
yet different to it in quantity. What do you understand by 
this ? 

18. What difference (if any) is there in the case of free- 
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holds between a grant or devise to A, and a grant or devise 
to A and his heirs ? 

14. Can personalty be limited by way of estates to one 
and then to another? What would be the effect of a grant or 
devise of personalty to A for life, and then to B absolutely ? 

15. It is desired that personalty shall be so settled that A 
may enjoy it for his own life, then B, if he survives, for his 
life, and then that it shall go absolutely to a certain person. 
In what way may this object be accomplished ? 

16. Give an instance of the application of the maxim : 
Cujus est solum ejus est usque ad ce@lum. 

17. Explain the position of a tenant for life with regard 
to the following three particulars : (@) Waste ; (6) the grant- 
ing of leases ; (c) selling the estate. 

18. Explain practically the effect of the Apportionment 
Act, 1870 (83 & 34 Vict., c. 35.) 

19. What was originally, and what is now, the effect of a 
grant of freeholds to A and the heirs of his body? Refer to 
the Statute on the subject, and explain how you account for 
its having been passed. 

20. By what words can you create an estate tail (a) in a 
deed (6) in a will ? 

21. How was the object of the statute De Donis frus- 
trated? How is this frustration, originally accomplished in 
@ circuitous way, now effected ? Name the present authority. 

22. What is the effect of a limitation of copyholds to A 
and the heirs of his body ? 

23, Explain the position of a tenant in tail with regard to 
waste, showing in what respects his position is different if he 
is a tenant in tail after possibility of issue extinct. 

24. When is there a protector to a settlement, and what 
are his powers and position? How do you account for the 
existence of such an office ? 

25. What is a base fee, how may it be created, and 
how may it be enlarged into an estate in fee simple 
absolute ? 
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26. Lands are limited unto and to the use of A and his 
heirs, in trust for B for life, and then to C and the heirs of 
his body. During B’s life who would be the persons to join 
in the disentailing assurance; and with regard to the parties 
to so join in barring the entail, what difference, if any, would 
there have been prior to the 3 & 4 Wm. 4, c. 74? 

27. If A, having a remainder in fee after a life estate, 
grants out of his remainder an estate to B in tail, is there 
any protectorship here ? 

28. What is the effect of a grant and devise respectively 
to A and his heirs male? 

29. What difference is there, and why, in the case of 
either of the following paying off an incumbrance upon the 
inheritance :—(a) A tenant for life. (b) A tenant in tail in 
remainder. (c) A tenant in tail in possession ? 

30. What is an estate in fee simple? How many kinds 
of fee simple are there? Is it correct to say that the owner 
of a fee simple estate has an absolute property in it? 

31. Explain the object and effect of the statute of Quia 
Limptores (18 lid. 1, c. 1.) 

32. What was, andis, the position of an alien with regard 
to holding property ? 

33. What is necessary at the present day to constitute a 
good gift of lands to a charity? Can such a gift ever, and if 
so, when, be made by will? 

34. Give a short history of the past and present law as to 
judgments affecting land. 

35. What circumstances led to the passing of the Statute 
of Uses? State its chief enactment, and show how its object 
was frustrated. 

36. What is the effect of a grant simply to A without 
consideration, and why ? What difference would it make if 
it were unto and to the use of A ? 

87. Grant to A to the use of B in trust forC. Explain 
the rights and position of each, with reasons. 

38. A cestui que trust of real and personal property 
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respectively, dies intestate, and without heirs, or next of kin, 
to whom does the property go? 

39. What were formally, and whut are now, the rights of 
a husband in the following properties of his wife—(a) Her 
freeholds ; (6) Her leaseholds; (c) Her choses in possession ; 
(d) Her choses in action ? 

40. Define curtesy. What are the essentials to curtesy ? 
What peculiarities are there with regard to it in copyholds 
and in gavelkind land respectively ? 

41. Define dower, and show the difference with regard to 
it if the parties were married prior to or since the Ist 
January, 1834, both with regard to the right to it and the 
mode of barring it. 

42. Detail and explain the modern method of barring 
dower when the persons were married prior to 1st January, 
1834. 

43. Distinguish between (a) a reversion and a remainder ; 
and (b) a vested and a contingent remainder, giving an 
instance of each. 

44, How is it that although the Common Law rule was 
different, yet at the present day an assignee of a reversion is 
able to take advantage of the conditions of re-entry inserted 
in the original lease ? 

45. Explain the following :—attornment, rent service, 
rent charge, rent seck, quit rent, fee farm rent, rack rent. 

46. What was formerly, and what is now, the effect upon 
an underlease, of the merger or surrender of its reversion ? 

47. Explain the rule in Shelley’s case. Does it have any 
application to personal property ? 

48. Give the two rules for the creation of contingent re- 
mainders. With regard to the frst one, what was the object 
of inserting, in settlements, trustees to preserve contingent 
remainders ? 

49. With regard to the same rule, what was the effect of 
8 & 9 Vict., c. 106, sec. 8, and 40 & 41 Vict., c. 83 respec- 
tively ? 
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50. Grant to A for life, and after his decease to the heirs 
of B. A dies during B’s lifetime. What becomes of the 
estate ? : 

51. With regard to the second rule for the creation of 
contingent remainders, explain and illustrate the doctrine of 
cy pres. 

52. Define an executory interest. In whattwo ways may 
an executory interest arise? Why is it that it can only arise 
in a deed by means of the Statute of Uses ? 

58. Distinguish between a shifting and a springing use 
respectively, giving an instance of each. 

54. Within what time must an executory interest arise ? 
What is the leading case on the subject ? 

55. Give the provisions of the Thelluson Act (39 & 40 
Geo. 3, c. 98), limiting the period for accumulation of income. 
State particularly the exceptions in the Act. 

56. What is the effect of a direction to accumulatc income 
exceeding the period allowed by the Thelluson Act? Refer 
to the leading case on the point. 

57. Define a power of appointment, showing how it 
operates, and explaining why it properly comes under the 
denomination of an executory interest. 

58. Does an appointee, taking under a power, take simply 
from the person exercising the power, or from the person 
creating the power? Jixplain your answer by illustrations. 

59. What difference is there as regards the rule against 
perpetuities between a general and a special power respec- 
tively ? 

60. What is the effect under the 12 & 13 Vict., c. 26, of 
a, lease made by a limited owner under a power, but not 
strictly in conformity with the terms of that power? ‘What 
would have been the position in such a case prior to the Act? 

61. A tenant for life mortgages his life interest. Does 
this mortgage affect the power of leasing conferred on him 
by the Settled Land Act, 1882? 

62. Powers may be classified as (1) general and special, 
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(2) appendant, in gros, and collateral. Explain and instance 
each of these. 

63. With regard to powers, explain the effect of 1 Wm. 4, 
c. 46, and 87 & 38 Vict., c. 37, respectively. 

64. Define incorporeal property, and compare the mode 
of conveying it with the original mode of conveying corporeal 
property. Why can either property be now conveyed by deed 
of grant? 

65. Define ai.d compare rights of common and easements 
respectively. 

66. What do you understand by a profit a prendre? Give 
an instance. What do you understand by a profit a prendre 
being claimed as a que estate ? 

67. What rights cannot be claimed by custom ? 

68. Give an instance of an easement arising by necessity. 

69. How many kinds of rights of common are there? 
Explain each kind. 

70. With regard to an easement, explain what is meant 
by the dominant and servient tenements respectively. 

71. What are the chief ways in which an easement may 
be extinguished? What is the one case in which unity of 
possession will not extinguish an easement ? 

72. With regard to the length of time of enjoyment that 
will give a title either to a right of common, or an easement, 
state the provisions of the Prescription Act (2 & 3 Wm. 4, 
c. 71.) What was the law on this point prior to that Act ? 

73. What is an advowson? How many kinds of advow- 
sous are there? Distinguish between each. 

74, Are advowsons and next presentations respectively, 
real or personal property ? 

75. What is the proper length of title to be shown to an 
advowson ? 

76. What are tithes? Distinguish between tithes, a tithe 
rent charge, and a modus. Explain how it was that tithes 
came into lay hands. 

77. Tf a person having a right to tithes bought the land 
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out of which the tithes issued and subsequently resold that 
land, would his right to tithes have revived? Does merger 
occur of a tithe rent charge ? 

78. What is a Resignation Bond, and when is it valid ? 

79. Define simony, and refer to the point decided in the 
case of Fox v. Bishop of Chester. What purchase of a 
living by a clergyman would be simoniacal, although not so 
on the part of a layman ? 

80. On the death of an incumbent explain the rights and 
liabilities as to dilapidations as between his representatives 
and the successor to the living. 

81. What bearing respectively did the Statute of Frauds 
(29 Car. 2, c. 8, secs. 1, 2, & 3), and the Real Property 
Amendment Act, 1845 (8 & 9 Vict., c. 106, sec. 3), have upon 
leases ? 

82. What is the effect of a parol lease for four years? 

83. A, having a lease for seven years, holds over after the 
expiration of that lease. Explain his position directly the 
lease expires, and how and why that position becomes altered 
by the acceptance of rent by the landlord. 

84. What is the effect of a yearly tenant not quitting in 
pursuance of notice (a) when the notice is given by the land- 
lord, and (6) when the notice is given by the tenant ? 

85. What is the difference between privity of contract and 
privity of estate? Give an instance of a liability in respect 
of privity of estate. 

86. A, having but an interest consisting of a term of 
seven years in land, professes to make a lease for twenty-one 
years. In another case, having no interest at all, he pro- 
fesses to make a like lease. In both cases he immediately 
afterwards becomes possessed of the fee simple. State fully 
in each case the position and rights of the lessee. 

87. State shortly the provision of the Conveyancing Act, 
1881, with regard to forfeitures of leases for breaches of 
covenant. 

88. State the three most, prominent alterations in the law 
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of descent, introduced by the Inheritance Act, 3 & 4 Wm. 4, 
c. 106. 

89. How has the first rule of descent been amended by 
22 & 23 Vict., c. 85, secs. 19, 20? 

90. Explain the rule as to the admission of the half blood, 
and compare the position of the half blood with regard to 
realty and personalty respectively. 

91. An estate descends to two daughters as co-parceners, 
One of them dies leaving ason. ‘To whom does her share 
go, and why ? : 

92. Distinguish on an intestacy between persons taking 
per stirpes and per capita, giving an instance of each. 

93. A person dies intestate, leaving (a) a wife and two 
children, (6) two children and no wife or other relative, and 
(c) a wife and no other relative. In what way in each case 
will his personal property go? 

94, A person dies intestate, leaving a father and a brother. 
How does his personalty go? 

95. A person dies intestate, leaving a mother, a brother, 
and a sister. How does his personalty go? 

96. A person dies intestate, leaving a mother, a brother, 
and two nephews, children of a deceased sister. How does 
his personalty go ? 

97, A person dies intestate leaving six nephews, five of 
them being children of a deceased brother, and one the child 
of a deceased sister. How does his personalty go? 

- 58. A person dies intestate leaving a nephew and two 
grand nephews, the children of a deceased nephew. How 
does his personalty go ? 

99. A person dies intestate leaving one child of a de- 
ceased son, five children of a deceased daughter, a wife, 
and a father. How does his personalty go? 

100. What do you understand by hotchpot? Illustrate 
your answer. 

101. Give the outline of an ordinary settlement of real 
estate upon a marriage, particularly pointing out how the 
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pin money, jointure, and portions respectively are provided 
for. : 
102. Give the outline of an ordinary settlement of personal 
estate upon a marriage. It is desired to settle personalty 
upon marriage in the same way as if it were realty, viz., in 
strict settlement. Can this be done? : 

103. When, and in what way, and to what extent, can 
infants make valid marriage settlements ? 

104. On the death of a trustee under a settlement, in 
what different ways may a néw trustee be appointed? On 
whom does the trust property now devolve on death of a 
trustee ? 

105. What leases may, under the Settled Land Act, 1882, 
be made by the tenant for life? Is any consent or notice 
necessary prior to leasing ? 

106. The like question as regards a sale by the tenant 
for life. 

107. How may satisfied terms arise? With regard to 
them, what is now the provision contained in 8 & 9 Vict,, 
ce. 112? 

108. Are any special formalities necessary to be observed 
in either an ante-nuptial or a post-nuptial settlement of 
furniture ? 

109. What do you understand by uses in strict settlement ? 

110. Can a settlement of leaseholds ever be construed as 
a voluntary settlement so as to be bad in the case of a sub- 
sequent sale of the property? Give reasons, pointing vit in 
what respects a settlement of such property is different from 
a settlement of freeholds. 

111. Give a short history of the chief different instrument: 
which have from time to time been used in conveying lands 
inter vivos. 

112. What is the proper mode of conveying copynoids Ol 
a sale and on a mortgage respectively ? 

113. What powers are, by the Conveyancing Act, 1881 
conferred on mortgagees, and when do they respectivel’ 
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arise? Is it safe to rely on this Act, or should express 
powers be inserted in the mortgage ? 

114. What are the differences between the position of a 
lessee and assignee of a lease respectively ? 

115. Explain an interesse termint. 

- 116. On a lease of a house is there any implied contract 
by the landlord that it is reasonably fit for habitation? Refer 
to the Housing of the Working Classes Act, 1885. 

117. What is the title to be shown on an open contract 
for the sale of a freehold and leasehold estate respectively ? 

118. What is the title to be shown to lands which have 
been the subject of an exchange? Distinguish between the 
cases of the exchange having been made prior to and since 
1845. 

119. Trace the position with regard to the making of a 
will of lands from the earliest down to the present time. 

120. The like, with regard to a will of personalty. 

121. Are the following competent witnesses to a will :— 
The executor, a creditor of the testator, a legatee under the 
will, the husband or wife of any legatee, the child of any 
legatee ? 

122. State the different ways in which a will may be 
revoked. 

123. A makes a will devising Whiteacre to B, and subse- 
quently contracts to sell Whiteacre, and then dies. What is 
the position of B? 

124. When, under a general devise, did trust and 
mortgaged estates pass? What do the Conveyancing Act, 
1881, and the Copyhold Act, 1887, now provide on the 
point ? 

125. Explain the following: general legacy, specific 
legacy, demonstrative legacy, ademption, abatement. 

126. What is a lapse? What alterations did the Wills 
Act (1 Vict., c. 26) make in the law of lapse ? 

127. When does a legacy carry interest ? 

128, Give two instances of a construction being placed on 
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words in a will different to what would be put on the same 
words in a deed. 

129, What is the position of a married woman with regard 
to making a will? 

130. Devise to X after the death of Y. Does Y take any, 
and what, estate, and why ? 

131. What estate do trustees take under a devise to them 
without words of limitation? "What difference was there 
before 1 Vict., c. 26? 

132. Where a testator by his will has charged his real 
estate with payment of his debts, but has made no express 
provision as to who is to have the power of sale to raise the 
necessary money, in whom is the power of sale vested under 
the provisions of 22 & 23 Vict., c. 35? 

133. What powers of enforcing payment of rent charges 
are conferred by the Conveyancing Act, 1881 ? 

134. A, being possessed of freehold and leasehold pro- 
perty, and also certain debts owing to him, is desirous of 
vesting the same respectively in himself and B jointly. How 
should he effect his object ? 

135. Limitation to A, and if he shall die without issue to 
B. What was the effect of this at Common Law, and how 
has it been affected by 1 Vict., c. 26, and the Conveyancing 
Act, 1882, respectively ? 

136. In what cases is it necessary for a tenant for life 
before exercising the powers conferred on him by the Settled 
Land Act, 1882, to obtain the consent of the trustees or of 
the Court ? 

137. State shortly the effect of section 63 of the Settled 
Land Act, 1882, and show how that section has been deals 
with by the Settled Land Act, 1884. 
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V.—DIGEST OF QUESTIONS AND ANSWERS ON 
THE LAW OF REAL AND PERSONAL 
PROPERTY. 


(The Answers, except where references are given, are composed 
mainly from Williams’ Real Property, Goodeve’s Real 
Property, Williams’ Personal Property, and Goodeve’s 
Personal Propeity, and all due acknowledgment is here 
made to the Authors and Editors of those works.) 


1.—INTRODUCTORY. 


@). Hzplain the origin and meaning of the distinction 
between “‘ real”’ and “‘ personal”’ property. 

A. After 12 Charles 2, c. 24, lands, tenements, and 
hereditaments were classified as real property, and goods and 
chattels as personal property. The expressions originated 
in the legal remedy for the deprivation of possession of the 
different things. "Where the possession of land was withheld 
from its rightful owner, his remedy was by a real action 
(actio im rem) to recover it; but for a wrongful withholding 
of goods, the remedy was by a personal action (actio m per- 
sonam) against the wrongdoer to recover damages, since the 
goods might have been destroyed. 

Q. In what essential respects do personal property and real 
property differ from each other in nature, title, and ownership 
respectively ? 

() A. Personal property is not affected by the feudal rules of 
tenure which affect real estate Ms essentially the subject of 
absolute ownership . “onsists of goods and chattels, and in- 
cludes interests less than freehold in real property the 
remedy for its deprivation has always been by personal action 
for damages against the wrong doer; it is transferred by 
delivery, or bill of sale, or will ; “and on the death of the owner 
always devolves on his legal personal representative in trust 
to pay debts and then divide arnongst the legatees or next of 
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kin ; the descent is governed by the law of the owner's 
domicil.(},Real property consists of lands, tenements and 
hereditaments "is practically indestructible, and, therefore, 
not the subject of absolute ownership, estates only being held 
in it Ag governed by the feudal rules of tenure ; “the remedy 
for its deprivation has always been by real action to recovery 
the res wsa (action for the recovery of land) : itis transferred 
by deed or will ; '$n the death of the owner it devolves on 
his devisee or heir-at-law, subject, however, to debts if the 
personalty is insufficient ; “nd its descent is governed by the 
lex loci rei site. 

Q. Give the principal exceptions, or apparent exceptions, 
to the rule that personal property is essentially the subject of 
absolute ownership and cannot be held for any estate. 

A. (a) Chattels so closely connected with land that they 
partake of its nature, pass with it when disposed of, and 
descend with it to the heir of the deceased owner. These are 
(1) title deeds ; (2) heirlooms, which are strictly chattels that 
go to the heir by special custom, ¢.g., crown jewels, coat 
armour, deed boxes, but popularly (and under the Settled 
Land Act, 1882) are personalty settled to devolve along with 
real estate in strict settlement; (3) fixtures; (4) chattels 
vegetable, not being emblements; and (5) animals fere 
nature, unless a special property has been acquired in 
them. (0b) At law, a term of years might be given to one 
person for life and then to another absolutely, but not any 
other property ; in equity, however, all kinds of personalty 
except articles gue ipso usu consumuntur might be given to 
one for life and then to another; and now under the Judica- 
ture Acts the equity rule prevails. 

Q. What are fixtures? Can a tenant remove them ? 

A. Personal chattels annexed to the freehold. The 
common law maxim is Quicquid plantatur solo, solo cedit, 
and they were irremovable. But exceptions have always 
been permitted allowing tenants to remove, during the term, 
fixtures erected for purposes of trade, ornament, or domestic. 
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use. And by 14 & 15 Vict., c. 25, and the Agricultural 
Holdings Act, 1883, the like privilege is accorded to agri- 
cultural fixtures on certain conditions being complied with. 
(See Elwes v. Mawe, and Notes in Indermaur’s Common 
Law Cases, 6th edition, 70.) 

@). (a) On the death, intestate, of a tenant in 1 fee simple of 
a house, who is entitled to the fixtures set wp by him in it? 
(b) On the death of the tenant for life of a house or other 
building, who would be entitled to the fixtures set up by him 
for the purpose o, trade, or of ornament, or domestic con- 
venience? (c) When houses or buildings are let for a term of 
years, and the tenants set up fixtures for the purposes of trade, 
or of ornament, or domestic convenience, who ts entitled to 
them on the expiration of the term? (d) When fixtures are 
demised with the buildings in which they are, in whom does 
the property in the fixtures remain ? 

A. (a) The rule as between the executors of the tenant 
in fee simple, and his heirs, seems very complicated. The 
executors can only remove fixtures put up by the owner in 
fee for the purposes of trade, ornament, and domestic con- 
venience. As regards trade fixtures, a cyder-mill was held 
removeable by the executors, but in later cases, machinery for 
the working of coal mines (Fisher v. Dixon, 12 Cl. & F. 312), 
and salt-pans (Lawton v. Salmon, 1 H. Black, 259) were held 
to pass to the heir. As regards the right of the executor to 
ornamental fixtures, the rule appears to be, that pictures 
and looking-glasses go to the executor, although they are 
fixed by nails and screws to the walls, and so are attached 
to the freehold—but if they are let into the wainscot so as to 
take the place of panels, they go to the heir. (Williams on 
Executor, pages 738-745.) (6) The rules ag to the right of 
a tenant for life to fixtures put up by him are not clear, but 
his executor appears to have the right to all fixtures put up 
for trade, ornament, or domestic convenience. (Williams on 
Executors, pages 747-751.) (c) The tenant is entitled to the 
fixtures, but he must remove them before the expiration of 
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his tenancy. There are special rules, however, applicable to 
aericultural tenants. (See notes to Elwes v. Mawe, Inder- 
maur’s Common Law Cases, 70.) (d) The property in the 
fixtures remains in the landlord. 

Q. Explain the following maxims ;—(1) The father to the 
bough, the son to the plough. (2) Mobilia sequuntur 
personam. (8) Delegatus non potest delegare. 

A. (1) This is a maxim having reference to the tenure of 
gavelkind, and signifying that here there was no escheat on 
attainder or conviction for murder. (2) This expression 
means that moveables follow the person and are governed 
by the law of the domicile of the owner, unlike lands which 
are governed by the lex loci ret site. (8) An agent cannot 
delegate his authority to another—thus, if I appoint A as my 
agent, he cannot substitute B. 

Q. Explain fully the following terms : Emblements, Estate 
pur autre vie, Springing Use, Satisfied Term. 

A. Emblements are the fruits of the earth produced by 
labour and manurance, and brought to perfection within the 
year, e.g., corn, but not clover. The executors of a tenant 
for life have a right to them unless the tenancy ends by the 
act of the tenant for life. An estate pur autre vie is a free- 
hold estate held by one man for the life of another. 
Formerly, if the tenant pur autre vie died during the life of 
the cestut que vie, the first person who entered on the lands 
could hold them as general occupant until the cestui que vie 
died ; unless, indeed, the grant had been to the tenant and 
his heirs, or the heirs of his body, in which event the heir 
took as special occupant during the remainder of the life of 
the cestwi que vie by virtue of his being named in the grant. | 
But by 1 Vict., c. 26, secs. 8 and 6, the owner of an estate 
pur autre vie may dispose of it by will; and if he does not, 
and there is no special occupant, the lands go-to the legal 
personal representative of the dead tenant pur autre vie as 
part of his personal estate. A springing use is an executory 
interest arising by deed under the Statute of Uses, eg., a 
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power of appointment. A satisfied term was a long term of 
years (usually created by a settlement to secure portions for 
younger children) after the object for which it was created 
had been accomplished. If not then destroyed by a proviso 
for cessor in the instrument creating it, or by merger in the 
freehold, an assignment of it was usually taken by a pur- 
chaser of the property to trustees in trust to attend upon 
and protect the inheritance, so that if any incumbrance had 
been created since the term which might affect the estate 
conveyed to the purchaser, he could set up the term as a 
protection. By 8 & 9 Vict., c. 112, every term, both satisfied 
and attendant, on 3lst December, 1845, was to cease, but 
afford the same protection as before the Act; and every 
satisfied term thereafter becoming attendant, by declaration 
or construction of law, should cease without affording any 
' protection. | 

Q. What is meant by Escheat ? 

A. Escheat is the resulting of freehold estate to the lord 
of whom it is held, where the tenant dies without disposing 
of it and without heirs. It is (1) propter defectum sanguinis 
—t.e., where the tenant dies literally without issue; or (2) 
propter delictum tenentis—t.e., where the tenant was at- 
tainted for treason or convicted for felony, which attainted 
his blood and interrupted the succession. This second kind 
can only happen now on outlawry in criminal proceedings, 
83 & 84 Vict., c. 23. The Intestate’s Estates Act, 1884, 
extended the law of escheat to incorporeal hereditaments, 
and to equitable estates in corporeal hereditaments. 

Q. Give and illustrate the legal meaning of the wordse— 

, ancestor, assigns, charity, corporation, persone, purchaser, 
8€181N. 

A. An ancestor is one that has gone before in a family, 
é.g., a father; he differs from a predecessor, as the latter 
term is applied to a corporation, and those:who have been in 
office before the present holders, whilst the former must be: 
a natural person. Assigns.are persons who take property'by 
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conveyance (voluntarily, e.g., a purchaser, a dévisee, or by 
operation of law, ¢.g., trustee under bankruptcy) from the 
owner, as opposed to the heir who claims by descent. The 
word assigns used in a deed is simply meant to show that the 
party takes an assignable estate ; it is not a word of limitation, 
per Jessel, M.R., in Osborne to Rowlett, 18 Ch. Div., 777. 
Charity may mean (1) all the good affections men ought to 
feel towards each other, or (2) relief to the poor; but (8) 
legally it means a general public yse, and includes all cases 
coming within the spirit of the Statute of Charitable Uses, 
43 Eliz., c. 4, as opposed to superstitious uses which enure 
for the benefit of the donor and not for charity, and are void 
as contrary to general policy. A corporation is a body 
having perpetual succession and a common seal; it may be 
aggregate, ¢.g., a public company, or sole, e.g., a bishop; it 
may also be ecclesiastical or lay. Persons are either natural 
(t.e., individuals) or artificial (7.e., created by human laws for 
purposes of society and government—viz., corporations.) 
A purchaser is either (1) a buyer of property, or (2) the root 
from which the deseent of real property is traced. In the 
latter sense, he is the person last entitled to realty otherwise 
than by descent, 3 & 4 Wm. 4,c. 106. Seistm means the 
feudal possession of a corporeal hereditament, and is either in 
deed, which is actual possession, or in law, which is where 
lands descend but the heir has not actually entered. 

Q. Explain the follBiging terms :—udvowson, chief rent, 
feofiment, prescription, shifting use, enfranchisement. 

A. An advowson is the perpetual right of presentation to 
an ecclesiastical benefice ; it is an incorporeal hereditament, 
and real property ; it is presentative, collative, or donative ; 
it is either appendant to a manor, or in gross, 7.¢., a separate 
property ; and it is either an advowson of a vicarage or a 
rectory. A chief rent, or quit rent, is the small fixed rent 
paid by the freehold tenants of a manor, by payment of which 
they are free from all other service in respect of their tenure. 
_A feoffment was a conveyance at common law used to convey 
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a, freehold estate jn possession in corporeal hereditaments ; 
its requisites are competent parties words of pare donation, 
ascertained property, roper words of limitation,” livery of 
seisin in deed or in law subsequently perfected by entry 
during the hives of feoffor and feoffee; and since 8 & 9 
Vict., c. 106, i deed, except in conveyances by an infant under 
the custom of gavelkind. Prescription means the acquisition 
of a title to an incorporeal right by means of immemorial 
user, Which implies a grant, The right could be claimed 
either as being exercised in gross by the claimant and his 
ancestors; or, as being exercised as appendant or appur- 
tenant to lands held by the claimant and his ancestors ; and 
in both cases twenty years’ uninterrupted user was pre- 
sumptive proof of the right, which might, however, be 
defeated by shewing its first exercise to have been since the 
first day of the reign of Richard 1. If the right is claimed 
as appendant or appurtenant, the claimant may resort to 
the Prescription Act, 2 & 3 Wm. 4, c. 71, under which (1) 
easements of light become absolute after twenty years’ unin- 
terrupted user; (2) all other easements after twenty years 
cannot be defeated by merely shewing the precise trme when 
they began to be used, and after forty years become absolute ; 
and (3) as to all profits a prendre, the periods are thirty and 
sixty years. A shifting use is an executory interest created 
under the Statute oF Cees by which the legal seisin of lands 
is moved from one person to another, e.g., the name and 
arms clause in a will by which lands are given to A, but if 
within a given time he does not take the testator’s name and 
arms, then to B. Enfranchisement is the conversion of copy- 
holds into freeholds ; and is either voluntary by the lord con- 
veying the freehold to the tenant, or compulsory under the 
Copyholds Acts, 1852-1887. 

Q. Eaplain heir-at-law, customary heir, heimapparent, 
her presumptive. 

A. A man’s ‘gheivsat-law j is the person upon whom, on the 
man’s death intestate, his real estates devolye by the rules of. 
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law. A customary heir is one who inherits under any special 
custom, ¢.g., Borough English. A man cannot have an heir 
until he is dead, for nemo est heres viventis; neither can he 
make his heir, for solus deus heredem facere potest, non homo; 
but he may have an heir-apparent, i.e., some person living 
who must be the heir if he survive, e.g., an eldest son, or an 
heir-presumptive, 7.e., a person who if the man were to die 
now would be his heir but is liable to be cut out by the birth 
of a nearer relative, ¢.g., a daughter whose claim would be 
ousted by birth of a son. 


2.—TENURES, ESTATES, XC. 

Q. Distinguish between allodial lands and feudal lands. 
Who were tenants in capite, who lord paramount, who mesne 
lords ? 

A. Allodial lands were enjoyed as free and independent 
property, held of no one and charged with no service ; the 
owners could dispose of them at pleasure. Feudal lands 
were lands held of a supenor, subject to the performance of 
services, generally military; instead of being the absolute 
owner, the holder of the feud had merely the usufruct, and 
could not even dispose of that at his pleasure. Tenants an 
capite were those who held feudal lands from the sovereign 
direct. The king was lord paramount, all lands being in 
theory held of him. Mesne lords were tenants in capite, 
who granted out all or part of their lands to be held of them 
in subinfoudation, 

Q. Describe briefly the nature and incidenta of the tenure 
of ancient demesne. 

A. The tenure exists only in manors which belonged to 
the Crown in the days of Edward the Confessor and William 
the Conqueror, and which are termed Terrae Regis in Domes- 
day Book. The tenants are freeholders, and the evidence of 
their title is to be found in the court rolls. The tenants 
possess certain privileges, the chief of which is a right to 
sue and be sued only in the lord’s court. The tenure is of 
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little practical importance now, and probably originated in 
gifts to enfranchised villeins, subject to certain services, 
¢.g., supplying the king's court with a certain quantity of 
provisions. 

Q. What was subinfeudation? When, why, and how wae 
at abolished ? 

A. Subinfeudation was the method by which a feudal 
owner conveyed those parts of his feud not required by him- 
self, by a grant to be held of him, subject to the performance 
of services, and by a tenure similar to his own. Subinfeuda- 
tion of the fee simple was abolished in 1290, by the Statute 
of Quia Emptores, 18 Edward I., c. 1, at the instigation of 
the barons who perceived that their privileges as superior 
lords were gradually being encroached upon. The statute 
enacts that every free mun may sell his tenements at his 
pleasure, but that the purchaser shall hold of the same chief 
lord of the fee and subject to the same services and customs 
as the vendor held. 

Q. What ure the nature and effect of disclaimer? Who 
may, and who may not disclaim an. estate ? , 

A. A disclaimer of tenure is where a tenant who holds of 
any lord neglects to render him the due services ; and upon 
action brought to recover them, disclaims to hold of his lord, 
Such disclaimer in any court of record operates as a forfeiture 
to his lord. As to disclaimer of estate, no person can be com- 
pelled to take an estate against his will, except the heir-at- 
law; and the estate vested in him can be got rid of and 
revested by his executing a deed of disclaimer. Any ‘person 
may disclaim, except the heir-at-law taking by descent. A 
trustee in bankruptcy is under certain restrictions as to dis- 
claimer. (1 Stephen’s Commentaries, 475, 476.) 

Q. Describe and distinguish the various kinds of condi- 
tional estates. | 

A. Estates upon condition are those, the existence of 
which depends on the happening, or not happening, of some 
uncertain event, whereby the estate may be originally created, 
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or enlarged or finally defeated. They are on condition 
implied—e.g., a grant of an office or franchise, or expressed, 
In the latter case the condition is either precedent—t.c., 
where unless and until the condition is performed the estate 
cannot vest ; or subsequent—i.e., where the estate vests at 
once, but is liable to be defeated by the grantor re-entering 
if the subsequent condition is not performed. There 1s also 
a conditional limitation—7.c., an estate so limited that it 
must determine when the contingency on which it is granted 
fails, e.g., grant to A and his heirs tenants of Dale. 

Q. Mention the different kinds of estates which may exist 
in land. 

A. Freehold estates and estates less than frechold. The 
latter of these are estates for years, estates at will, and 
estates at sufferance. The former are (1) Freeholds of in- 
heritance—viz., estutes in fee simple and estates tail; and 
(2) Freeholds not of inheritance—viz., all life estates ; and 
may be conventional —2.e., created by the act of the parties, 
or legal—i.e., arising by operation of law, e.g., tenancy by 
curtesy. 

Q. Define, (a) estate in fec simple, (b) in fee tail, (c) in 
base fee, (a) after possibility of issue extinct, (e) at sufferance, 
and (f{) chattels real and personal. 

A. (a) An estate to a person and his heirs; (6) an estate 
to a person and the heirs of his body, either general or 
special, male or female; (¢) an estate created by the barring 
of an estate tail by a tenant in tail in remainder without the 
consent of the protector; (d@) an estate in special tail when 
the person from whose body the issue are to come dies with- 
out issue ; (¢) the estate of a person who, having come law- 
fully into possession, holds over after the expiration of his 
lawful title; (f) chattels real and per-onal are personal 
property, the first though personal yet being connected with 
‘realty, and the latter purely personal. 

"  Q. Frumerate and classify the various kinda of estates for 
, life which may eubsist in freehold and copyhold landa, 
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A. They are either conventional (i.¢., created by the act 
of the party by deed or will), or legal (t.e., created by opera- 
tion of law). Conventional life estates are either for the 
holder’s own life or pur autre vie. Legal life estates are those 
in dower, curtesy, and tenancy in tail after possibility of issue 
extinct. 

Q. By what words may an estate for years, for life, in 
bait, and in fee be created by deed and will respectively ? 

A. No precise words are needed to create an estate for 
wears, but the words used ‘must indicate that tho tenant isto 
hold for a fixed period of time, 7.e., for yoars, months, weeks, 
ordays. An estate for life is created in a deed by a grant to 
A for his own life or for the hfe of another, or by a grant to 
A simply : but in a will the intention must. be expressed that 
the devisee shall not take more than a life estate, because a 
devise to A simply will give him all the testator’s interest 
unless a contrary intention is expressed (1 Vict., ¢. 26, 
sec. 28.) An estate tail is created ina deed by a grant to A 
and the heirs of his body, or to A in fee tail (Conveyancing 
Act, LSS1, sec. 51): but in a will it) may be croated by any 
words of procreation evincing the intention, e.g., to A and 
his seed, to A and his offspring. To create a fee simple in a 
deed the words of limitation must be clear and precise, viz. : 
“to A and his heirs,” or by the Conveyancing Act, 1881, 
“to A in fee simple”; but more lax rules of construction 
apply to a will, in which a mere devise “to A" without 
farther words of limitation will pass the fee simple or other 
the testator’s whole interest, unless it clearly appears on the 
face of the will that such was not the testator’s intention. 
(1 Vict., ¢. 26, see. 28.) In a conveyance by deed to a cor- 
poration, the words used would be “ to the corporation and 
their successors.” 


3.—Lirr Estates, SETTLED Lanp Acts, &c. 
Q. What estate or intereste may be created in land with 
regard to their quantity und quality respectively? What 
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difference is there in the quality of an estate limited to A for 
life, and of an estate limited to A for 1,000 years, if he shall 
so long live. 

A. The quantity of an estate means the time of its con- 
tinuance. The quality of an estate has reference to the 
mode of its enjoyment; from this point of view estates may 
be (1) legal or equitable ; (2) in possession or expectancy ; 
(3) in severalty, in joint tenancy, in tenancy in common, or 
in coparcenery. In the case put there is no difference in 
quality ; the difference is in quantity, the life estate being 
freehold and real estate, and the term of vears less than 
freehold und personal property. 

QY. Define legal waste and equitable waate. 

A. Legal waste is such waste as a Court of Law took 
cognizance of ; but if the life estate were granted without 
impeachment for waste, although at law the tenant could 
comimnit any kind of waste, a Court of Equity would not allow 
the tenant to do such unconscionable acts of waste as pulling 
down or destroying the mansion house or cutting ornamental 
tunber, and so these acts were called equitable waste. Under 
the Judicature Act the rules of equity prevail. 

Q. (a) What te meant by voluntary waste and by per- 
missive waste? (b) te the estate of a legal tenant for life 
liable after hia death to the vemainderman for permissive 
waste suffered in hia lifetime? (c) Will the Court interfere 
at the instance of « remainderman tu restrain an equitable 
tenant for life from suffering permissive waste upon the truat 
property ? 

A. (a) Waste is any spoil, injury, or destruction to, or 
alteration of, the inheritance. Voluntary waste is waste 
committed by actually pulling down, altenng, or injuring 
the property ; permissive waste is allowing the property to 
deteriorate for want of repairs. (6) A tenant for life is liable 
for all acta of voluntary waste, but not for permissive waste 
(Barnes v. Dowling, 44 L. T., 809) unless the instrament 
creating his estate expressly makes him so (Woodhouse v. 
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Walker, 6 Q. B. Div., 404); and his estate would be 
answerable or not accordingly. (c) Not unless the tenant 
was expressly bound not to commit such waste (Woodhouse 
v. Walker, supra). 

Q. A freeholder, having granted a lease for years at a rent 
payable quarterly, dies during the last quarter of a year 
intestate. The rent was three-quarters of a year in arrear 
at his death, and the fourth quarter's rent has become 
payable. To what person, or persons, does the whole yeur's 
rent belong, and by whut person, or persvis, mast it be 
received ? 

A. The three-quarters’ arrears of rent, being actually due 
at the death, belong to the legal personal representative of 
the dead landlord, who may sue and distrain for them. The 
proportion of the fourth quarter’s rent up to the death also 
belongs to them, and the balance belongs to the romainder- 
man, reversioner, heir, or devisee (as the case may be); and 
the whole quarter's rent may be sued and distrained for by 
the remainderman, etc., who is personnally lable to the repre- 
sentatives in an action by them for the apportionment, 
(See 33 & J+ Vict., c. 35.) 

Q. What powers have been conferred on tenants for life 
with respect to the grant, sale, aud demise of easements ? 

A. The general powers conferred upon such tenants by 
the Settled Land Act, 1882, apply to casements. Under 
secs. 3 & 4 the tenant has a very full and general power of 
sale, either by public auction or private contract, and also 
power to grant. Under sec. 6 he has power to grant leases 
as follows:—a building lease 99 years, a mininy lease 60 
years, and any other lease 21 years; and by sec. 10 the 
Court may, under certain circumstances, authorise for 
building or mining purposes the granting of leases for longer 
terms, and even in perpetuity. | 

Q. State briefly the effect of the regulations under which 
the powers given to the tenant for life under the Settled Land 
Act, 1882, are to be exercised. 

FP 


i 


| 
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A. Under the 1882 Act, sec. 45, a month’s notice must first 
be sent by registered post to the trustees and their solicitors, if 


_ known ; and, under the 1884 Act (sec. 5), this may (as regards 


agate, exchange, partition, or lease) be a gencral notice, and be 


waived or shortened. Under the Act of 1882 (sec. 15), no lease 


or sale of the principal mansion-house, &c., can be made 


‘without consent of trustees or an order of Court; and, 


j 


4 
* 


under sec. 37, a sale of heirlooms cannot be made without 

an order of Court. Under secs. 3 & 4, there is a general 
. ®e e ° 

power of sale at the best price that can be obtained, either 


iby public auction or private contract, tovether, or in lots. 


Under sec. 7. the lease must be at the best rent that can be 


f obtained, to tieke effect in possession not later than twelve 


/ months after its date, and ts to contain a covenant for pay- 


i 


ment of rent, and a condition of re-entry on non-payment 
within a (ine to he therein specified, not exceeding 30 days. 
Sees. 8-1] also contain further regulations specially relating 
to building and mining leases. 

. State the eneel of the qeneral regilations under which 
a lenant sor fife muy lease settled lauls for building and 
MINING PUNporer, 

A. The term nfay not exceed 40 vears for a building lease, 
and 60 years for waning lease. The lease must be by deed ; 
to take effect in possession within twelve months “faust 
reserve the best rent, regard being had to any fine (which 
by the Settled Land Act, E884. is capital money) and to any 
money hud out for the benetit of the settled land and to the 
Circumstances tiust contiun a covenant to pay rent, and a 
right of re-entry if the rents net paid within a time named, 
not exeeeding 30 days A counterpart must be executed by 
the lessee and delivered tu the tenant for life. The building 
lease must be made partly in consideration of the erection, 
or improvement, or repair, of buildings or improvements; a 
peppercorn rent may be reserved for the first five years; if 
the land is to be leased in lots, the entire rent may be appor- 
tioned, but the rent on each lot must not be less than ten 
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shillings, nor greater than a fifth of the annual value of the 
land with the buildings. In the mining lease, the rent may 
be an acreage or a tonnage rent; and a minimum rent may 
be reserved, with power to make up back-workings or not ; 
and the tenant for life gets three-quarters, or (if impeachable 
for waste) only a quarter of the rent, the rest being capital. 
The tenant for hfe must give one month’s notice to the 
trustees, which (by the Act of 1884) may be a general notice 
and may be waived or shortened. (Settled Land Act, 1882, 
secs. 6-11, 45.) ; 

Q. By whom are the powers conferred by the Settled Land 
Acts exercisuble when the tenant for life is (an) au infant, (db) 
a married woman, (c) a lunatic? 

A. (a) By the trustees of the settlement, and if there are 
none then by such person and tn such manner as the Court, 
on the application of a testamentary or other guardian, or 
next friend, of the infant, either generally or in a particular 
instance, orders (sec. 60). (4) Where the married woman is 
entitled for her separate use, or under any statute for her 
separate property, or as a feme sole, by the married woman ; 
and where she is entitled in any other way, then by her and 
her husband tovether (sec, 61). (¢) By the committee of 
his estate, under an order from the Lord Chancellor, obtained 
on petition by the committee or any person interested in the 
settled land (sec. 62). 

Q. What effect haus an aesigniment of his life estate by 
operation of law, or otherwise, upon the exercise by a tenant 
for life of his powers under the Settled Land Act, 1882? 

A. The powers do not pass to the assignes, but remain 
in and continue exerciseable by such tenant for life (sec. 50. 
See fully page 35). If the tenant for life neglects or refuses 
to exercise the powers when it would be for the benefit of the 
estate, the Court will compel him to do 80, (Re Mansel’s 
Settled Estates, W.N. (1884) paye 240.) 

Q. For what purposes of the Conveyancing Act, 1881, and 


the Settled Lant Act, 1882, reapectiily, ave trustees of a eetile- 
F2 
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ment needed, and who would be trustees for those purposes if 
mone were appointed by the settlement ? 

A. Under sec. 42 of the Conveyancing Act, 1881, trustees 
are needed where the beneficial owner of land is an infant, 
and, if a female, is unmarried, for the purpose of managing 
the property, and applying the income as directed by that 
section. Under the Settled Land Act, 1882, trustees are 
needed—(1) to receive notice of the tenant for life’s intention 
to exercise his powers under the Act; (2) to consent toa 
sale or lease of the mansion and demesne ; (3) to consent to 
a sale of ripe timber where the tenant for life 1s impeachable 
for waste ; (4) to approve a scheme for improvements; (5) 
to receive und puy money; (6) to make investments under 
the direction of the tenant for life; and (7) to exercise the 
powers of the life tenant, where such tenant is an infant. 
Under both Acts, if there are no trustees under the settle- 
ment, the Court will appoint trustees, on application by or on 
behalf of the tenant for life. 

Q. What power is given by the Settled Land Acts for the 
protection or recovery of settled land ? 

A. By sec. 36 of the 1882 Act, the Court may approve (1) 
of any action, defence, petition to Parhament, parliamentary 
opposition, or other proceeding taken, or proposed to be 
taken, for protection of settled land; or (2), of any action 
or procecding taken, or proposed to be taken, for re- 
covery of land subject to a settlement; and may direct 
payment of the costs, charges or expenses out of the settled 
property. 

* Q. Thomas Styles, who died in 1884, by his will, made 
in 1870, devised his real estate in Kent and Lancashire to hia 
married daughter Mary Smith for her life, for her separate 
wee, without power of anticipation; remainder to her husband 
John Smith for hia life; remainder to the firet and other sone 
of John and Mary Smith successively, according to seniority, 


* This question and the three subsequent ones, were all asked in one 
paper, and form a series. 
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in tail male; and he declared that he intentionally omitted 
from his will any power of sale. Mr. and Mrs. Smith, whose 
eldest son is an infant, desire to sell a farm, part of the settled 
land in Kent. Advise them how they should proceed, and by 
whom a conveyance to a purchaser can be made. 

A. I should advise that the declaration is inoperative 
(Settled Land Act, 1882, sec. 51); and Mrs. Smith as tenant 
for life can sell and convey the farm alone without her 
husband (secs. 61-63). The wife should obtain the sanction 
of the trustees, or a. order of Court, if the farm forms part 
of the lands usually occupied with the mansion-house (sec. 
15); and in any case sell the property, paying regard to the 
provisions of the above Act as to mode of sale and disposal 
of the net proceeds, which will be capital. Notice must be 
given to the trustees of the settlement and their solicitor 
(unless waived), and, if there are no trustees, the tenant for 
life can be restrained from selling until two have been ap- 
pointed (sec. 38). But a person dealing in good faith with 
the tenant for life is not concerned to inquire respecting the 
giving of the notice. 

Q. By the will referred to in the preceding queation, a col- 
lection of pictures was settled as heirlooms annexed to the 
prinecpal mansion on the Neut Estate. Slow can any of the 
pictures be sold; to whom muat the proceeds be paid; and how 
may they be applied ? 

A. Mrs. Smith as present tenant for life under the settle- 
ment, can sell the (so-called) heirlooms; but she must obtain 
an order of Court for the purpose, upon application by sum- 
mons at chambers. The proceeds of sale ure capital money, 
and must be paid either to the trustees of the settlement or 
into Court, at the option of the tenant for life; but may 
not be paid to fewer than two persons as trustees, unless 
the settlement gives express authority for receipt of capital 
by one trustee. The proceeds may be applied (1) in the 
purchase of other chattels of the same nature as the chat- 
tels sold, or any other nature, to be settled and held on 
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the same trusts, and devolve like the chattels sold, and (2) 
in any way in which capital money is directed to be 
applied by the Settled Land Act, 1882. (See secs. 37, 22, 
21, 25.) 

Q. Mr. and Mrs. Smith belveve that coul may be found wm 
part of the settled lund in Lancashire, and they wish to spend 
£1,000 out of the sale money of the heirlooms, in borings and 
triul pits to ascertain if coal exiets capable of being worked to 
a profit. Can they do so, and how? 

A. Yes, under sub-sec. 19 of auc. 26 of the Settled Land 
Act, 1882. They should submit a scheme for the execution 
of the works, showing the proposed expenditure, to the 
trustees of the settlement or to the Court. If the money is in 
the hands of trustees, the application for approval may be to 
them (sec. 26), and they muy pay the money over on a cer- 
tifiente of the Land Cominissioners, or a competent engineer 
or able practical surveyor, or an order of Court. There 
is un appeal from the decision of the trustees to the Court 
(sec. 44); and where the money is in Court the application 
must be made to the Court (sec. 26). The trustees are 
not justified in paying the money until the work has been 
done. 

Q. If they discover good coul, who can grunt a lease of 
iu to a colliery company; and what must be done with the 
rent ? 

A. Mrs. Smith, as tenant for life, may lease for not longer 
than 60 years (Settled Land Act, [8s2, secs. 2 (10) and 6) ; or 
if the settlement gives power to the trustees to grant mining 
leases they may do so with the consent of the tenant for life 
(sec. 56). If Mrs. Smith is tenant for hfe without impeach- 
ment of waste, she is entitled to three-fourths of the rent as 
rents and profits, and the remaining one-fourth is capital 
money under the Settled Land Act, 1882, and must be set 
aside and applied accordingly ; but if she is liable for waste, 
then one-fourth comes ta her as income and three-fourths go 
aa capital money (sec. 11). 
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Q. A father devised freehold land to trustees (whom he 
appointed trustees of the settlement) in fee, upon trust to receive 
the rents, and thereout pay annuities which at present absorb 
the entire rents, and to pay any surplus to his son till he shall 
become bankrupt, or assign or encumber his life estate, or die; 
with anexecutory trust for the remaiudermen onthe happening 
of any such event. No auch event has happened. Who can 
well the land and convey the fee simple to the purchaser, and 
who must be parties to the conveyunee ? 

A. Under sees. 2 and 58 of the Settled Land Act, 1882, 
the son is tenant for life ; and can therefore sell (under secs. 3 
and 4), and convey the estate to the purchaser (under sec. 20). 
He must, of course, give notice to the trustees, and it is their 
duty to bring the matter before the Court if they have reason 
to think that the sale will not be bond fide in the interest of 
all interested. The unnuitants would have a locus standi on 
the hearing. 

QO. Stute the yeneral nature of the proviaious of the Settled 
Lund Act, 1882, sec. 34, relative to the application of the pur- 
chuse-money arising from a gale, under the Act, of « lease for 
years, or of a reversion erpectaut on such os. lease, 

A. This section provides that the trustees or the Court may, 
notwithstanding anything in the Act, require and cause the 
saine to be laid out, invested, and accumulated in such manner 
as in the judsment of the trustees, or the Court, as the case 
may be, will give to the parties interested in that money the 
like benefit therefrom as they might lawfully have had from 
the lease, estate, interest or reversion in respect whereof the 
money was paid, or as near thereto as may be. 

Q. Trustees having « power of sale over « settled estate 
with the consent of the life leniuunt in possession, are asked by 
him to sell the coul under part of the estate separately from 
the surface. You are requested to alvise them if they can, 
under any ctreumstances, comply with his wish. 

A. Yes, they may under the Confirmation of Sales Act, 
1862, obtain leave to do so on applying to the Chancery 
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Division in a summary way (25 & 26 Vict., c. 108).- 
the tenant for life may himself sell under the Settled Land 
Act, 1882 (sec. 17). 

Q. State briefly the provisions contained in the Settled 
Land Acts relating to settlements by way of trust for sale. 

A. By sec. 63 of the Settled Land Act, 1882, any land 
which under any instrument, whenever nade, is subject to a 
trust or direction for sale, and for application of the purchase 
money or income for the benefit of any person for life or any 
other limited period, shall be deeined settled land, and the 
instrument a settlement; and the beneficial owner for the 
time being of the income shall be deemed tenant for life, and 
shal] have all the powers given by the Act to a tenant for 
life ; and the persons who ure trustees for sale or have power 
to consent to, approve or control a sale, are trustees for the 
purpose of the Act. By sec. 56 the consent of the tenant 
for hfe was needed to cnable the trustees to exercise any 
powers under the settlement, which embraced any objects 
which are within the powers given by the Act to the tenant 
for life. It was decided that the tenant for life’s consent to 
w sale by the trustees was not needed where it was the 
positive duty of the trustees to sell, but was needed where 
the trustees had a discretion (Taylor v. Poncia, 25 Ch. D., 
646). By sec. 6 of 47 & 48 Vict., ¢. 18, no consent, which is 
not required by the settlement, is now necessary to enable 
the powers given by it to be exercised ; and by sec. 7 the 
powers conferred by sec. 63 (supra) are not to be exercised 
by the tenant for hfe without the leave of the Court, which 
may by special order name some one to exercise them, and 
whilst such order is in force no power under the settlement 
can be exercised which is dealt with by the order. 

Q. What powers have been conferred upon tenants for life, 
in relation to building grante and building leases, for local 
and public purposes? — 

A. In connection with a building sale, grant, or lease, the 
tenant for life for the general benetit of residents on the 
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settled land may (1) cause any parts of the settled land to be 
laid out for streets, roads, paths, squares, gardens, or other 
open spaces for the use (free or on payment) of the public or 
of individuals, with sewers, paving, &c., and (2) convey such 
parts to trustees or a company, or public body for continuous 
appropriation and maintenance thereof, and (3) execute all 
necessary deeds. (Section 16 of Settled Land Act, 1882.) 

Q. Enumerate the limited owners to whom powers of 
alienation are given by the Settled Land Act, 1882, 

A."The person for the time being beneficially entitled 
under a settlement to possession of settled land for his life, 
section 2 (4). “Also a tenant in taal ; a tenant in fee simple 
with an executory limitation over ; “the owner of a base fee; 
‘a tenant for years determinable on life, or a tenant pur autre 
vve—not holding merely under a lease at a rout : ‘a. tenant for 
life or years determinable on life, whose estate is liable 
to cease on any event during the life, or to be defeated by an 
executory gift over, or is subject to a trust for accumulation ; ; 
a tenant in tail after possibility of issue extinct ; ‘a tenant by 
curtesy ; ‘and a person entitled to mcome of land under a 
trust or direction for any life, or until sale of the land, or 
until forfeiture of his interest, section 58. 

Q. State concisely the purposes to which capital money 
arising under the Settled Land Acta may be applied. 

A. (1) Investment on Government securities or other 
securities on which the trustees are, by the settlement, or by 
law, authorised to invest, or in bonds, mortgages, or deben- 
tures, or debenture stock of a railway company in Great 
Britain or Ireland, incorporated by special statute, and 
having for ten years previous paid a dividend on its ordinary 
stock or shares; with power to vary. (2) In discharge, pur- 
chase, or redemption of incumbrances affecting the inheri- 
tance of the settled estate, or in land tax, tithe rent charge, 
crown rents, chief rents or quit rents affecting the settled 
land. (3) In improvements under the Act. (4) In payment 
for equality of exchange or partition. (5) In buying the seig- 
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nory of freeholds or the fee simple of copyholds, or (6) the 
reversion or freehold in fee of leaseholds—subject to the 
settlement. (7) In buying any fee simple or copyhold lands 
or leaseholds having 60 years unexpired, with or without 
minerals. (8) In buying minerals or mining privileges in 
fee simple, or for at least 60 years. (9) In payment to any 
absolute owner. (10) In paying costs. (11) In any other 
way authorised by the settlement. (Section 21; see also 
sections 34, 36, and 37.) 2 

Q. Explain the methoda of appointing original and sub- 
stituted trustees for the PULrpuses of the Settled Land Acts. 

A. They may be appoited either by the settlor or by the 
Court. Under section 2 (7) of the Act it is provided that 
the persons, ifany, who are for the time bem under the 
settlement trustees with power of sale of settled land, or 
with power to consent to or approve of the exercise of such 
a power of sale, or if under a settlement there are no such 
trustees, then the persons, if any, for the time being who are 
by the settlement declared to be trustees for the purposes. of 
the Act are, for the purposes of the Act, trustees of the 
settlement. Under section 48, if at any time there are no 
trustees within the definition of the Act. the Court may 
appoint trustees. 


4.-—ESTATES TAIL. 

Q. Under a devise of freehold laud to to persons nnd the 
heira of their bodies, what estates are cvecnted ivhere (a) auch 
pereune cia intermarry, and (b) where they cannot ? 

A. (a) Anestate in special tail which will descend only 
to the heirs of their twe bodies. As long as A and B live 
they share the rents and profity equally. on the death of ' 
either the survivor is entitled to the whole for life, and on 
the death of the survivor the heir of their bodies (if they 
have intermarried) will succeed by descent. (b) A and B 
are ordinary joint tenants for life, on the death of one the 
survivor takes the whole for life, and on the death of the sur- 
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vivor the inheritance 1s severed, and the heir of the body of 
A, and the heir of the body of B, become tenants in common 
in tail without further survivorship. 

Q. If freehold land be limited to A and B (husband and 
wife) and C and their heirs, what shires, estates, and intereats 
do A, Band C respectively acquire in the land ? 

A. If the limitations are in an instrument coming into 
operation before 1883, A and B as one legal personage and C 
as another legal personage are joint tenants in fee, and with 
regard to A and B's rights between themselves they possess 
a tenancy by entireties. If the limitations are in an instru- 
ment coming into operation on or after Ist January, 1883, 
the result is the same: except as regards the rights of A and 
B between themselves as to their moiety, which are those of 
any strangers und not those of tenants by entireties, (In re 
March, Mander v. Harris, 27 Ch. Div. 166; In re Jupp, 
Jupp v. Buckwell, 57 Ta. J., Ch., 774). 

Q. What ta the difference between tenant in tail by purchase 
and tenant in tail by descent? If a atrict settlement be made 
of real estate, and @ power of amcanagement is given to trustee 
during the minority of any tenant for life, or in tail, in 
possession, is the power bad to any and what extent, and why? 

A. The former acquires the lands otherwise than by 
descent, ¢.g., by purchase, devise, or settlement; the latter 
acquires his estate by descent us heir-at-law of the purchaser. 
The power of tmauayement is altogether void; because it 
may exceed the rule ayainst perpetuities reckoned from the 
creation of the power-—e.g., if, on the death of the tenant for 
life, the first tenant in tail by purchase is aged 12 and dies at 
20, leaving a son aged one yeur tenant in tail by descent, 
who ultimately attains 21 ; here, if the power were good, it 
would extend for 28 years after the death of the tenant for 
life. (See Cadell v. Palmer, and Notes, Indermaur's Con- 
veyancing and Equity Cases, 23.) 

Q. What ie a tenunt in tail after possibility of iseuce 
extinct? Can he bar the estate til? Give your reason. 
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A. He is the owner of an estate in tail special (7.¢., to 
him and the heirs of his body by a particular wife) where the 
particular wife is dead without issue. He is expressly 
restricted from barring the entail by 3 & 4 Wm. 4, c. 74, 
sec. 18. But he has the powers of a tenant for life under 
the Settled Land Act, 1882. 

Q. What difference is there in the effect of a limitation to 
aman and his heirs male when contuined in a deed, and 
when contained ina wil? Explain the reason. 

A. Ina deed, a fee simple will be created, for there are 
no words of procreation ; in « will, however, such words will 
create an estate in tail male, on account of the guiding rule 
that the intention shall be observed. 

Q. Land waa limited to A and his heirs by B, hia wife. 
B having died without tague, can A sell the fee simple? 

A. In a deed this would be construed as passing a fee 
simple, so that A would always have fall power of disposition. 
In a will, however, the intention of the testutor is to be 
observed, and it would be construed as un estate in special 
tail, and after 13's death, without issue, A being tenant in tail 
after possibility of issue extinct, could not in any way bar 
the entail if it still subsisted, and therefore could not sell the 
fee simple—except under the Settled Land Act, 1882, under 
which he is a tenant for life. 

Q. A being tenant for life with remainder to B in tail, 
under one inetrument, what power has B over the eatate, first, 
with A's consent; and, aecondly, without it? 

A. During the continuance of A's life estate, 8 can only 
completely bar the entail with hus consent as protector. If 
B docs not get A’s consent, though B can bar his own 
iasue, he cannot bar the remainders over, and will create what 
is known as a base fee. 

Q. By marriage settlement freehold lands were limited to 
A for life, remainder to his firat and other sons successively in 
tatl male, remainders over; and copyhulde were surrendered 
to trustess, their heira and assigns. and leaseholde were 
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assigned to trustees, their executors, administrators, and 
assigns, upon trusts corresponding with the uses of the free- 
holds. <A is dead, and his first son B, having attained 
majority, wishes to acquire absolute interests in the whole 
property. How can this be done? 

A. As tothe freeholds, B must execute a disentailing deed, 
and enroll] it in the Chancery Division within six months 
‘after execution; he will thereby acquire the absolute fee 
_ simple i in possession. As to the copyholds, (1) if the custom 
‘of the manor permits entails, B can bar the equitable entail 
‘by surrender or deed enrolled, and so acquire the absolute 
‘estate ; (2) otherwise, he has an estate analogous to the old 
‘fee simple conditional, and can only acquire the absolute 
ownership by alenation during the life of his issue. As to 
the leaseholds, he is absolute equitable owner of them, for 
words which create an estate tail in freehold give the abso- 
lute ownership of personalty. 

Q. What ia a base fee, and how may it be enlarged into a 
fee simple absolute ? 

A. A base fee is one to exist only whilst a certain quali- 
fication is attached to it, and the term is particularly applied 
to the estate which a tenant i tail in remainder creates who 
bars the entail without the consent of the protector. Such 
an estate as this may be enlarged into a fee simple absolute - 
(1) by the execution of a new disentailing assurance, with 
the consent of the protector; (2) by the execution of a new 
disentailing assurance when the estate tail becomes an estate 
in possession; (3) by the base fee and the ultimate limitation 
in fee simple becoming vested in the same person; and (4) 
by lapse of time under the Statutes of Limitations (37 & = 
Vict., c. 57, sec. 6). 

Q. What powers of sule and leasing belong to a tenant in 
tail in possession and a persun entilled in possession to « 
base fee? 

A. Under sec. 58 of the Settled Land Act, 1882, both of 
these parties have the powers of a tenant for life under th 
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Act, viz., fall power of sale, and a power of leasing, 99 years 
for a building lease, 60 years for u mining lease, and 21 years 
for any other lease. Also under the 3 & 4 Wm. 4, c. 74, 
there is a power of leasing for 21 years. These powers may 
be exercised without barring the entail. 


5.—DEVOLUTION ON DEATH. 


Q. State the rules of descent of an estate in fee simple 
where the last purchaser leaves issue, and define “ last pur- 
chaser.” When does lund, of arhich a man died seised, des- 
cen on his futher, and avhen does it deacenil on his eldest 
brother ? 

A. Sce the rules set out in Williams’ Real Property. 
The rules specially asked for are 1, 2,5, 4, and 7, but rules 5, 
6, 8, and 9 should be considered also to make the answer 
complete, The last purchaser is the person who last acquired 
the lands otherwise than by descent, or by escheat, partition 
or inclosure (3 & 4 Win. 4, ¢. 106, sec. 1). When the issue 
of the purchaser fail, the lands descend upon his father ; 
and if the father is dead, or if he suceceds and then dies 
without disposing, of the lands, they go to the purchaser's 
eldest brother. 

»  Q. State the alterations tutroduced by the Act for the 
amendment of the Law of Inheritunce as to tracing descent 
from the purchaser and the adiuvission of the half-Hood, 
“A, Under this Act (3 & 4 Win. 4, c. 106), instead of 
phe old rule scistna facit stipitem, the rule now is that the 
descent is to be traced from the last purchaser, i¢., the last 
on entitled otherwise than by descent, escheat, partition, 
orenclosure. With regard to the half-blood, they formerly 
uld not inherit, whereas, under this Act, they now inherit 
next after a kinsman of the whole blood and the issue of 
such kinsman, when the common ancestor is a male, and (3) 
after the common ancestor, when the common ancestor 


4a & female. 
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Q. A bought freehold land, and died intestate, leaving a 
widow and an only child, a daughter. The widow married 
again and had a son by her second marriage. The daughter 
has died an infant and without having married, leaving her 
mother, her half brother, and a paternal first cousin surviving 
her. To whom does the land belong, and for what estates? 

A. The descent is to be traced from A as ‘‘the purchaser” 
(rule 1); the daughter took by descent and did not break the 
line of descent; A’s issue being extinct, recourse must be had 
to his lineal ancestor (rule 4), who was his father (rule 6), 
and who is represented by his lineal descendant, the child of 
A's brother or sister and first cousin to A's daughter (rule 4). 
The first cousin, therefore, takes the land, subject to the 
widow's right to dower, unless that is barred. 

QQ. Land descended on A from his mother; he settled it 
upon himself for life, with rematuder to his first and other 
sons successively in tail, with remainder to hia own right 
heira, He diel ai tuechelor, ond intestate. la his heir 
to be traced through his futher, or through hia mother, and 
why? 

A. Through his father, because the settlement broke the 
line of descent, and constituted A‘ the purchaser " (8 & 4 
Wim. 4, c. 106, 8ec. 3), and as A has no issue, the descent is 
traced through A’s nearest: lincal ancestor, who is his father. 
(Rules 5 and 6.) 

Y. What ta the duference tn the mode of deacent between an 
estate in fee simple aud an estate in fee tail? Can leaseholda 
be entailed ? 

A. The descent of an estate tail is reguluted by the first 
four rules of descent only ; the person to whom the estate tail 
was granted is (and always has been) the root from which to 
trace its descent ; it can only descend per furmam doni—i.e., 
strictly to the lineal issue of the vrantce in tail, and it ceases 
when they are exhausted. A fee simple descends according 
to the nine rules of descent Jaid down by 3 & 4 Wm. 4, 
c. 106, and 22 & 23 Vict.,c. 35; and can devolve on ancestors 
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and collaterals as well as on issue of the purchaser, and, on 
failure of his heirs, descends as if the person last entitled had 
been the purchaser, and ultimately in default of his heirs, 
escheats to the Crown. Leaseholds cannot be entailed, a 
gift of a term of years to A and the heirs of his body will 
make A the absolute owner ; they can, however, be assigned 
to trustees upon similar trusts to those of a strict settlement 
of realty, with a proviso that they shall not vest in any tenant 
in tail by purchase until he attains twenty-one. 

Q. What are the different imbdes of descent of lands held 
in common socage, gavelkind, and borough English respec- 
tively ? 

A. The descent of common socage or ordinary freeholds 
isas stated in the preceding answer. And the descent of 
vavelkind and borough English lands follows the same rules 
80 far as those rules are consistent with the peculiar customs 
of either tenure; for example, in both tenures, the descent 
goes to males before females, to neal heirs before collateral 
heirs. In gavelkind, by special custom, all the sons inherit 
equally, and this rule applies to collaterals. In borough 
Minglish the youngest son inherits, but this rule does not 
apply to collaterals. 

VY. Tenant in fee of some, and in tril male in possession 
of other, common avcage and qavelkind lands, died in 1878 
inteatate, leaving «a widow and the following issue: Two 
daughters of hia deceased elilest son, tue sons, and a son of 
his deceased daughter. Who are entitled to the lands, and for 
what estates and interests ? 

A. The fee simple socage lands descend to the two 
daughters of the deceased cldest son, as coparceners (rules 1, 
2,3, and 4); the fee simple gavelkind lands descend to the 
two living sons and to the two daughters of the deceased son 
they taking per stirpes, as coparceners (the same rules varied 
by the custom of yavelkind) ; the entailed socage lands des- 
cend to the elder of the two living sons, the daughters of the 
deceased son being excluded by the limitation in tail male 
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(the same rules); the entailed gavelkind lands descend on the 
two living sons as coparceners in tail male (the same rules 
varied by custom and limitation). 

Q. Tenant in tail general died in 1880, leaving issue only 
three dauyhters—Mary, Eliza and Jane Mary died in 
1883, leaving a hustend and an only aon, Eliza died in 
1884, a spinster. There has been no disentail, Who ure 
now entitled to the load, and tnowhat shores, and for what 
estates ? 

A. Mary, haa, and Jitie took as coparceners in tu 
yeneral (rules 1, 2,3). On Mary's death, her share descended 
to her son in tail general (rule 4), subject to her husband's 
life estate by curtesy On Tshiza’s death, her share deseended 
on her sisters Marv and Jane as copareceners ino tad general 
(rules 1,.2.3), but Marv bere then dead, her share went to 
her soma tail veneral (rule $), freed from: curtesy. 

Y. A natrried woman, tenet ona tad tia purseraion, lies 
leaving a hushend and an only son; what estates in the land 
do the husband and sou respectively lithe, andl whit estates can 
either of them convey to the other, and hy what neanas? 

A. The husband takes a life estate as tenant by curtesy, 
and the son takes an estate tail snbyect to that life estate, 
The husband can by deed surrender bis life estate to the son, 
BO a8 toTnerge ataand accelerate the estate tail inte possession, 
The sun can Gf 21) bar the cuted with the consent of the 
protector of the original settlement aif unY), OF without such 
consent, and so acquire either a fee simple absolute or base 
fee as the case may be; and he can then convey that estate 
by any ordinary conveyance to his father, and so merge the 
life estate in the fee. ‘The father also has the powers of a 
tenant for life unler section 455 of the Settled Land Act, L882, 
and can sell and convey the fee siniple to the son under that 
Act, the result being that the hfe estate of the father and the 
estate tail in remainder of the son would attach to the pur- 
chase-money and the lands be freed. 

Q. (1) What kinds of chattela wre deseendible to the heira, 
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and (2) how nuty chattels in other cases be made to follow the 
limitations of a settlement of land ? 

A. (1) Title deeds; heirlooms in the strict sense; fixtures; 
chattels vegetable, not being emblements ; and animals fere 
nature unicss a special property has been acquired in them. 
(2) By giving them to trustees with a declaration that they 
shall hold the chattels upon trusts corresponding with the 
uses in the settlement of land, with a proviso that the 
chattels shall not vest absolutely in any tenant in tal by 
purchase until he attains 21, but upon his death under that 
age shall devolve as the settled lands do. 

Q. State the general eticet of the rules by ahich the 
aiccerxion to the residue of au dutestite’s personal estate i8 
requleted, 

A. ‘Phe widow takes half af no children, and a third if a 
child or children; and, subject to her share, the children take 
the whole equally between them. and if any ehild has died 
leaving issue such issue always take the parent's share per 
stipes, (Inre Natt, Law Stents’ Journal, March, 1888.) 
Faghng children, the father of the deceased takes. Failing a 
father, the mother, brothers and sisters of the deceased take 
equally, and affany brother or sister is dead leaving issue, 
the issue take the parent's share per stirpes if any of the 
poor class tie, a brotheror a sister or the mother) are living. 
No representation ors allowed after: brothers’ and sisters’ 
children, Bevond the above details it is simply a question 
for enquiry as to who are the nearest: next-of-kin. 

Q. Aicdied intestate and childless, aid withovt leaving 
father or mother, but leaving awedlaw, a hed f-lLruther, and (we 
nephews, the children of his valy xiater of the whole blood 
deceased. He never had any other brother or aister. Who are 
entitled to hia real and personal catate respectively, and for 
hal tntoveata, aud in achat shares? 

A. Subject to the widow's dower, if not barred, the real 
property goes to the elder of the two nephews absolutely 
(rule 7). And the personalty goes as to one moiety to the 
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widow, and as to the other moiety half goes to the brother of 
the half blood,and the other half equally between the nephews, 
taking per stirpes. 

Q. A diel intestate, leaving his father, a widow, ind: at 
child. B died intestate, leaving several children, but no father, 
mother or widow. C died intestate leaving no child or repre- 
sentative of one, but a widow and a father. D diet intestate 
leaving no child ox representative of one, no father or mother, 
but a widow and several brothers and sisters, State betiveen 
whom, and inowhat shores, the several personal estates of ASB, 
Ci and Dare divisible. 

A. (1) One-third of A’s personalty goes to his widow and 
the remainder to his cluld. (2) B's personalty is divided 
equally amonest dis children. (3) C's personalty is divided 
equally between his widow and father. (4) Halfof D's per- 
somaulty goes to his widew and the other half equally between 
his brothers and sisters. (22 & 28 Charles 2,¢. 10; | James 2, 
ce. LT, sec. 7.) 

QV. A man dies intestate leaving real and personal eatate, 
awidow, and no relative by bload. To arhom, and in what 
shures, does his property belong ? 

A. Subject to his widow's dower Gf not burred) his real 
estate escheats to the Crown, whether it is legal or equitable, 
corporeal or incorporeal (47 & 48 Viet., c 70, sec. 4). Phe 
widow takes half the personulty, and the other half goes to 
the Crown as bona vacantia. 

QV. A man died intestate without child or father, but leav- 
ing his wife, hia mother, two brothers, three sisters, and ten 
nephews and nieces hin surviving. Who ure entitled, and in 
what shares to hia personal estate / 

* A. The wife takes a moiety, and the remaining moiety is 
divided equally between the mother, brothers, and sisters, 
the ten nephews and nieces taking per stirpea the shure to 
which their deceased parent would have been entitled. 

Q. Freehold land was limited to the use of A in tail male, 
remainder to Rin fee. Bhy hinerill devised all hia real estate 

G2 
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to A. Ij, under these circumstances, A dies intestate leaving 
tesue vuly a son, what estate will the son take? If A dies in- 
testute leaving only a daughter, what estate will the daughter 
take? In either case will A’s widow be dowuble? 

A. The estate tail does not merge in the remainder in fee 
because of the Statute De Donis. (1) The son, therefore, 
takes an estate tail male, with a remainder in fee simple, as 
heir-at-law of his father the purchaser. (2) The estate tail is 
extinct, as A the purchaser has no male issue; the daughter, 
therefore, takes a fee simple absolute in possession by descent 
from A. (3) In both cases A's widow is entitled to dower, if 
it is not barred. 

Q. A purchases land and dies cntestute, leaving a wife, 
won and daughter, His property comprixes landa held in fee 
simi ple, in tad general, par autre vie, and for terms of yerra. 
In whom do these properties vest ? 

A. The fee simple Jands go absolutely to the son, subject 
to dower (if not barred); the tal genenid land~ go te the son 
ws tenant in tail by descent, subject to dower (if not barred) ; 
the estate pur autre vie, af pranted to the deceased and his 
heirs, will go to the son as special occupant, but if merely 
vranted to the deceased will go to the deceased's admunistra- 
torus part of his personal estate CL Vict., ¢. 26, secs. 3 & 6) ; 
und the terms of yours pass te the deceased's administrator 
as partoof his personalty. Until an administrator is ap- 
pointed, the personalty vests in the President of the Probate 
Division. 

Q. A testator died in L883 haviag by his will, dated in the 
same year, bequeathed a share inhis reacdicry catute to trustees, 
upon trust to pay the income to hisdaughter for life aud after 
her death for her chibdren equally. The daughter diel in 
1885, having Ahad three children outy--namely, John, who 
died in the testator’a lifetime lerriiag issue; Heary, who eur- 
vived the testator and diel in his mother's lifetime leaving 
tasue: and Jane, who is living, an i nfant, and married. 
Advise the trustece as to the distribution of the fui. 
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A. I should advise the trustees that neither John nor his 
issue took anything, for though 1 Vict., c. 26, sec. 38, pro- 
vides that there shall be no lapse in the case of a gift toa 
child or other issue of the testator who dies leaving issue, 
yet it has been held that this provision does not apply to a 
bequest to children as a class (Brown v. Hlammond, 1 Johns, 
210; Goodeve, 337.) I should advise them that Henry took 
half, and to enquire whether he had left a will, and if not as 
far as it is personalty letters of administration must be taken 
out, and as far as realty it will vo to his heir. I should also 
advise them that Jane took the other half, but she being an 
infant it cannot be paid over to her, and a guardian should be 
appointed. (See Viner v. Francis, Indermaur's Conveyane- 
ing and Equity Cases, 37.) 

Q. Explain the meaning of the term Hotchpot. 

A. Hotchpot appears to have originally meant a pudding, 
as being composed of things mixed or placed together; it 
was applied, as regards lands held in the obsolete tenure of 
frankmarriage, to prevent the owner of such funds taking any 
share as uv coparcener on the death of the ancestor from whom 
the lands were derived, without bringing those lands into the 
common lot; under the statute for the distribution of the 
personalty of intestates, it is used to prevent any child taking 
a larger share than he or she would be entitled to if the ad- 
vances made during the deceased's life were taken into 
account; and it is commonly incorporated into a settlement 
of personalty to prevent any child, to whom a share is ap- 
pointed, claiming to share in the unappointed part without 
bringing the appointed share into uccount. 
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6.—OWNERSHIP. 
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Q. Detine an estate in severalty, joint tenancy, and tenancy 


4am common. 
A. An estate in severalty is held by a man in his own 


right only without any other person being joined with him in 
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interest during his estate. A joint tenancy Is where an estate 
is acquired by two or more persons in the same property, by 
the saine title (not being descent), at the same time, and 
without words importing that they are to take distinct 
shares. A tenancy in common is where two or more persons 
hold the same land with interests accruing under different 
titles, or under the same title (not being descent) but at 
different periods, or conferred by words of Inmitation im- 
porting that they are te take im distinet share. (1 Stephen's 
Commentaries.) 

Q. How dul ou ltenaney by entireties arise, aud awhat were 
tte ineulents? Can itarine pow? 

A. It arose by a gift to two persons, who were husband 
wd wife, and thei heirs. ‘The husband took the rents and 
profits during his life, but could not dispose of the inheritance 
Without his wife’s concurrence. Uisless they both agreed 
Inoinuking oa disposition, each oof them ran the risk of 
quining the Whole by survivorship, or dosime it by dying first. 
Such a tenancy cannot pow arise i consequence of the pro- 
visions of the Maurned Women’s Property Net. 18820 (see 
ante, page 75), 

(J. What os COPArce nary A Cen nen he COPHEPCO NEES : 

A. Copurcenary is where two or more form a joimt her, 
Females always inherit us coparceners; but males do so only 
under the custom: of gavelkind tenure, 

(J. By which meres mia yorut Peseelae, fesercy Cat COHEMOR, 
and copurcenary, be converted cute estates ca severalty ? 

A. A jomt tenaney tiay be severed by partition (voluntary, 
or compulsory under the Partition Acts, 1868 and Is76): by 
whenation af his share by any joint tenant by absolute con- 
veyance (which includes x mortgage? without partition, which 
mukes the alience a tenant in common with the remaining 
Joint tenants; by a deed of releuse to one joint tenant by the 
others, which gives him an estate in severalty ; by the jus 
acerescends ; and by accession of interest, as, if there be two 
joint tenants for life and one obtains the inheritance this 
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severs the jointure. A tenancy in common may be severed 
by partition (as above stated); or by all the titles and shares 
being united in one person, either by conveyance or descent. 
Coparcenary may be severed in the same two ways as tenancy 
in common, and also by one coparcener ahenating her share 
because that destroys the essential unity of title. 

Q. By what words may joint tenancy and tenaney im 
common respectively be created amongst children? (a) A 
father having four children pequeaths his residuary personalty 
toall his children * equally” One son dies in hia lifetime. 
(b) An uncle bequeaths £2,000 to his nephews, A, Band C. 
A diea tn his Lifetone. How are the residue and the legacy 
respectively dreisthle? Does it tn either case make any 
difference whether the deceased person left isaue Living at the 
teatator'x death ? 

A. No technical words are necded, but a gift to children 
asa Class will create a joint tenaney, unless words are used 
showme that the testator intended each child to take a 
separate and distinct share. (a) This creates a tenancy in 
common, because of the word ‘ equally,” but only the 
Children living at) the testutors death will take. (See 
Brown vo Hammond, ante, pare 8.) (6) The £2,000 
legacy creates u joint tenanes, and must be divided between 
Band C,A’sshare lapsing, It makes no difference in cither 
case that the deceused perron left issuc living at the testator's 
death. 

Q. Resedue consisting of frecholda aud leaseholds was 
devised to trustees upon trust to allow A to veceive the venta for 
her life, and after her death to nell and diviule the qrroceeds 
equally heliween the testator & nephews, hi, C, dD, and FE, and 
‘their rexpective executors, ulianiniatrators ail assigna, B died 
in the testutur's lifetime. C died in A's lifetime A is dead, 
and all the property has been wld in one lot for £8,000. Who 
are entitled to the money and in what proportions? 

A. This is a gift to B,C, D. and EF as tenants in common. 
B’s share lapses and goes to the heir and next-of-kin of 
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testator according to proportion of realty and personalty. 
C’s interest, however, was vested immediately on testator's 
death, and will go to his representatives, or according as he 
has dealt with it. D and E take their shares. 

Q. (a) How should a limitation to three persons us tenunte 
um common in fee, and another to three persons as joint tenants 
in fee, be framel? State the course of descent in each cuse. 
(b) It being « rule of the Common Law that the estate of joint 
tenants muat arixe at the same tiie, state what exceptions have 
been establixhed to this rule? (ce) What is the proper form of 
assurance between jot tenants, and why? And betireen 
tenunts in common, and why? (ad) How con a partition be 
obtained between joint tenants, or tenants cn common, when 
the parties interested cannot uyree upon one / 

A. (a) Some words must be used to indicate the inten- 
tion that the prantees are to take distinet shares, otherwise 
the Innitation will be treated as creating u joimt tenancy. 
The limitations should be to X, Y and Z, us tenants in 
common in fee; and to X, Y and Z us jomt tenants in fee, or 
Bhply to X, Y and Z and their heirs. Under the tenanev 
in common, the descent of cach tenant's undivided share is 
traced from him as purchaser by the ordinary rules. of 
descent ; but so long as the joint tenancy exists, the jus 
accrescendi determines the descent, so that the ultimate sur- 
vivor will take the whole, and the descent will then be traced 
from him as purchaser. (4) The exceptions are; (1) Where 
the estates take effect under the Statute of Uses, e.g., if A 
limits lands to the use of himself and his future wife for life, 
and afterwards marries, they are joint tenants for life; (2) 
devises, which stand on the same footing as uses; and (3) 
bequests. (c) Between joint tenants, a deed of release 
which operates to extinguish a right, for each joint tenant 
of a freehold estate is already seised of the whole land; but 
between tenants in common a conveyance is necessary, for 
each tenant has ‘a separate title, is seised of an undivided 
and certain share, and therefore has to convey that share. 
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(d) By any of the tenants bringing an action for partition 
in the Chancery Division, or, if the property does not ex- 
ceed £500 in value, in the local County Court ; or by appli- 
cation to the Land Commissioners for England to make 
orders for partition under their hands and seals. In a parti- 
tion action, the Court (1) may direct a sale and division of 
the proceeds at its discretion, (2) may direct a sale on appli- 
cation by any interested purty unless the other parties will 
agree to buy his share, and (3) must direct a sale if parties 
interested to the extent of w moiety request it, unless it sees 
good reason to the contrary (31 & 32 Vict., c. 40; 39 & 40 
Vict., c. 17). 


7.—FEtTURE ESTATES AND INTERESTS. 


Q. What ia the difierence between u reversion and a 
remainder ¢ 

A. A reversion i» the residue of an estate left in the 
owner of property after he has granted out a smaller (par- 
ticular) estate than he himself possesses ; whilst a remainder 
is where, by the same instrument that creates the particular 
estate, the whole or part of the reversion is granted out to 
take effect in possession after the particular estute. A rever- 
sion arises by act of the law, a remainder by the &ct of the 
parties. Tenure exists between the owner of the particular 
estate and the owner of the reversion, but not between the 
owner of the particular estate and the remainderman, 

Q. In what respects clo erecutory interests created by will 
correspond in their incidents with epringing and shifting 
uses ? 

A. In that by their means a future estate may be made 
to spring into existence after a fee sinple, arising of its own 
inherent strength, and being in its nature indestructible. 
Generally the rules as to executory intergpta apply to all 
limitations coming in under that denominatles, including for 
instance the rule against perpetuities. 
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Q. Define a vested remainder, a contingent remainder, and 
an executory cnterest ? 

A. A vested remainder 1s one which is necessarily capable 
of taking effect whenever the particular estate on which it is 
dependent comes to a termination, e.g., grant to A for life, 
remainder to B and his heirs. A contingent remainder is 
one where, from some uncertainty affecting itself, either as 
to the person intended to take or the happening of the event 
on which it is to take effect, the pemainder itself is in a state 
of contingency, ¢.g., a grant to A for life with remainder to 
the son of 1B, a bachelor, or a grant to A for life, remainder 
to 13 for life, remuinder in case B dies before A to C for life. 
An executory interest is a future estate, ansing of its own in- 
herent strength when the time comes, and not depending for 
protection on, or waiting for the determination of, a prior 
estate, but on the contrary, often putting an end to a privr 
estate; it is created (1) by deed under the Statute of 
Uses, when itis culled a springing or shifting use, or (2) by 
will, when it is termed an executory devise. 

Q. Rrplace the necessity which formerly existed for truste 
to preserve contingent remainders, 

A. Because in the absence of such trusts, if the particular 
estate ended by forfeiture, surrender, or merger, before the 
contingent remainder was ready to vest, such contingent 
remainder failed, as it had no particular estate to support it. 
B&Y Vict.,c. 106, did away with the necessity for such trusts. 

Q. State the rules as to the creation and failure of contin- 
gent remainders, aud the changes in the law made by 8 & 9 
a c. 106, and 40 & 41 Veet., ce. 33. 

A. (1) There must be a particular estate to support the 
ceisanndees (2) the particular estate and the remainder must 
have been created by the same instrument; (3) the remainder 
must be limited to take effect directly the particular estate 
ends; (4) if the contingent remainder is freehold, the 
particular estate must be freehold: (5) the contingent re- 
mainder must vest before or at the determination of the par- 
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ticular estate ; (6) there can be no remainder to an unborn 
person for life followed by a remainder to the issue of such un- 
born person, unless where the hmitations are in a will and the 
remainder to the issue is an estate tail, in which case, by the cy 
pres doctrine, the Courts allow the first unborn person to take 
an estate tal. The three first rules apply tovested remainders 
as Well. The twostatutes have in most cases but not in all, done 
away with rule 5, by which the contingent remainder fails 
unless the contingency hag been complied with before the 
particular estate determines. 8 & 9 Vict., c. 106, section 8, 
enacts that where the particular estate determines by for- 
feiture, surrender, or merger, before the contingent remainder 
is ready to vest, such contingent remainder shall not fail 
under rule 5, but shall take effect if it is ever capable of 
doing so. 40 & 41 Viet., ¢. 35, enacts that where a contin- 
gent remainder, created by instrument executed since &nd 
August, 1877, fails because it is not ready to vest when the 
particular estate determines (e., becnuse of rule 5), such 
remainder shall still be capable of taking effeet, provided it 
would have been good originally as an executory interest 
(.¢., could not infringe the rule against perpetuities) uf there 
had been no particular estute to support it as a remainder. 
(See illustrations in four next answers.) 

Q. Lails were limited unto and to the use of trustees in fee, 
in trust for A for life, with remaruler to hia first and other 
sons who should attain the age of 21 yeara successively vn tail 
male. A died leaving several infant sons, but no son who had 
attained 21. Would the continyent remainder to his sone fail, 
and if not, why not? } 

A. It would not fail; because the legal estate in fee is 
“given to the trustees and the limitations are of equitable 
estates only, to which the Common Law rule 5 i: the preced- 
ing answer never applied, and the limitations to the sons will 
take effect quite irrespective of 40 & 41 Vict.,c. 88, in favour 
of the sons who live to attain 21. (Re Finch, Abbiss v. 
Burney, 17 Ch. D., 211; 50 L. J., Ch., 848.) 
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Q. A testator wishes to devise his freehold farm to his 
nephew, « bachelor, for life, with remainder to the nephew's 
first son who shall uttuin 25. What danger is there of the gift 
to the son fuiling, and how can it be avoided ? 

A. The nephew being a bachelor, this is a contingent 
remainder, and liable to fail by the nephew dying before 
he has a son of thut age. The danger could only be avoided 
by the giving to some other person of a further particular 
estute, so us to insure (if possible) that the contingent re- 
mainder shall vest before all the particular estates determine. 
The limitation would be void as an executory interest for 
exceeding the role against perpetuities, and 40 & 4] Vict., 
ce. 33, would not here assist. (See Brackenbury v. Gibbons, 
2 Ch. D., 417.) 

Q. Laid ia conveyed to A for a term of 20. yeura, with 
reminder, if B xhall survive the teri, to Bin fee. Is the 
remainder qoud, or bad, and why? 

A. The Himitation to Bois a contingent remainder of an 
estate of freehold it, therefore, requires a particular estate 
of freehold to Support Mound as there is no such estate, the 
contingent remainder is void, 

Q. (nd Upon the marriage of Aya hachelor, landa were 
wettled upon him for life, with rematader to his eldeat xon for 
life, with rematnder to the frat son of such ellext son in fee. 
Which of the above lemitations would be valid. and which 
void, and why’ (hb) Lauds were clevised to A, a bachelor, for 
life, with renuinder to his eldest son sor life, with remainder 
to the firet and other aana of such eldest son wuccessively in tail, 
What would be the effect of that limitation, and why? 

A. (a) The limitations to A for life and to his eldest son 
for life are good; but the further limitation to the son of! 
the eldest son in fee is void, because it infringes the last rale 
for the creation of contingent remainders. (6) The limita- 
tion to A for life is good, and the remaining limitations are 
construed by the cy prés doctrine as giving an estate tail to 
A's eldest son. (As to both, see ante, page 91.' 
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Q. What is meant by a vested estate subject to being 
divested ? 

A. An estate vested in any person but liable to be over- 
reached and brought to an end by means of an executory 
limitation : ¢.g., Where lands are given to A and his heirs to 
such uses as B shall appoint, and in default of and until 
appointment to C and his heirs, here C has a vested estate in 
fee simple in possession, of which, however, he may be 
divested (in all or in part) by B exercising his overriding 
power of appointment. —* 

Q. Explain the meaning of the following terma:— Possi- 
bility of reverter”” “Contingency with a double aspect.” 

A. Possibility of reverter sienifies the chance of the lord 
of the fee getting back the lands eranted either by forfeiture 
or by escheat. A contingency with a double aspect is the 
alternative limitation of two interests, 7g... limitation to A 
for life, and, if A leave aoson, to that son in fee, but, if A 
leave nooson, to A’s daughter in fee; and is valid despite the 
rule that there can be no remainder limited after a fee simple, 
for the second contingent remainder ts not limited after, but 
is in substitution for, the former. 

(QW. A lesxtator bequeathed a fegaey to B, ta be preid when. he 
attained the aye of 21 yearn: legacy to C, payable three years 
after his (the testatur's) death ; a legacy to D, if he attained 21; 
a legacy to EB, ut the age of 2150 leqaey lo Foawhen he attained 
21, with a direction Gat interest at d per cent, on the luate 
mentioned leygucy should inthe meantime be applied for the 
benefit of F; and, lastly, a legacy to @ at the death of the 
testator's wi fe , fl nd merle hia we fe reniduary legates, B, D, KE, 
and F reapectively died under the age of 21 years; C died three 
months after the testator; and G died in the lifetime of the 
testator's widow. Which of the leyutees took vealed interests in 
their legacies, and which dul not? 

A. The legacy to B, vested at testator’s death, for the 
time of payment only was postponed, the gift being a present 
one, and B's next-of-kin will get the legacy. C's legacy alao 
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vested and goes to his personal representative for the same 
reason. The legacies to D and E did not vest, but were given 
contingently on their respectively attaining 21 ; both legacies, 
therefore, pass tothe testator’s widowas residuary legatee. F’s 
legacy is saved from the fate of those to D and E by the gift of 
interest until the contingency happens, which makes the 
legacy vested one, and consequently it passes to F’s legal 
personal representative in trust for tis next-of-kin. G's 
legacy is vested at testator’s death, and the tine of payment 
only is postponed, (Hiansen vy. Graham, Indermaur’s Con- 
veyancing and Equity Cases, 47.) 

Q. A fund WLS bequeathed to wf for life, TE after his 
decease to the children of Boin equal shares. Bo head five 
children, three born in Ax liftlime and tivo after Aa death ; 
hat one uf the children hora ca ws lipelome died an infant 
before A’s death, Who, npou Vs death, monld be entitled to the 
fund, ciel why? 

A. The fund is divided equally iqnongst the three children 
born in A‘s lifetime, the deceased child's share passing %o his 
next-of-kin, One of the dates for construne testamentary 
gifts to children is that where a particuke interest is carved 
out (here, A'’s life interest), with oa cift over to the ehildren 
of any person, such cafe over embraces all the children who 
come into existence before the period of distribution (A's 
death). (See notes to Viner vy. Franets in Indermaur’s Con- 
‘veyancing and Inquity Cases, 7.) 
jo Q. State the rule in Shelley's case. Do you know the 
reraons for the rede? Lloen Uo apply to wills as well as to 
leeds ! ae 

A. Where the ancestor, bv anv .ift or conveyance, takes 
an estate of freehold, and by the same gift or convevance an 
eatate ie limited, either mediately or inunediately, to his heirs 
‘Yn. fee or in tail, the word “heirs ” is a word of limitation 
and not of purchase, é.¢., marks out the estate taken by the 
anoestor and gives nothing directly to the heirs. The 
reasons for the rule appear to be three—(}) The two lunita- 
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tions virtually accomplished the same purposes as a gift of 
the inheritance to the ancestor, and therefore the law con- 
strued them as such a gift,so as to avoid the injury sustained 
by the clauns of the lord and the specialty creditors of the 
ancestor being fraudulently evaded ; (2) a desire to facilitate 
alienation, by vesting the inheritance in the ancestor instead 
of keeping it in abeyance till his death; (3) the carrying out 
of the primary intention that the ancestor should enjoy the 
estate for his life and, subject thereto, 1t should descend to his 
heirs, by sacrificing the secondary intention that the ancestor 
should have a life estate only, and that his heirs should take 
by purchase, (Snuth’s Compendium, 6th edition, page 181.) 
The rule is applied to limitations in wills, except where its 
application would clearly have a result contrary to the inten- 
tion of the testator as expressed ino the will itself. 

Q. What dujerence is there between a limitation to A for 
life, with remainder to the heirs mule of his body, and a limi- 
tettion to A for life with remainder to his first art other sona 
aucceasiwly, and the heira male of their respective bodies? 

A. In the first ease A takes an estate tul male under the 
rule in Shelley's cuse > in the second case only a life extate, 
and his son an estate tail male. 

QY. John Styles, on the warreiqge, On VBTO, of hia second xon 
William, settled a freehold furm to the uae of himadf for his 
life, amth remainder to the ase of hin ron William for has life, 
with remainder to the nse of Williain's first and other sone 
successively in taal, with remae uder tu hin oun right heire. 
He died in 1878 leaving his eldest son Richard his heir-atelaw, 
and his widow Mary his universal ceviner, both of whom are 
alive. William died childless in 1845. Whote entitled to the 
farm? 

A. By virtue of the settlement, John Styles took a fee 
simple under Shelley's case, subject to the remainders to 
William for life, and William's sons in tail. There is now 
only remaining the fee simple, and that passed under John 
Styles’ will. The widow Mar-. therefore, takes as devisee. 
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Q. Describe the various methods by which an executory 
interest may be created ? 

A. By deed operating under the Statute of Uses, in which 
case it is cither a springing or a shifting use; or by will. 
when it is called an executory devise. 

Q. What limita are cinpowed by law on the creation of 
frture estates aud ereeutory interests / 

A. Down to the the of the Statute of Uses under the 
rules of Common Law a future estate could only be linited 
by way of remainder on an antecedent particular estate, for, 
under the feudal BKVRLOM, It Was essential that the tenaney 
should niWwaves hee fill, wd that there sheondld be an open 
transfer of property bs divers of seqsin. ad) the orduaary 
riles as to vested and contingent renamders applied. The 
Statute of Uses enabled ticure cstutes te be created by means 
of springing and shitting dees The rujeas te the creation 
of a rehamder 1s that Hocopnot he EVEN thre child of Ha 
unborn person. Phe rnb as teoesecutbory quiterests is that 
they uiust arse within wa dite or dives an bers and twenty-one 
vears afterwards, 

Q. What aa meant by the rule agaist pecpetuition? A 
legacy uf LEO Gs felt bay all to trusters pou tonal to pay 
the rueame to the testuttin’s daughter dues her life, and, at 
her death, upon favead for her children che sheti he then Living, 
and for such of the chillreu af any whe hall be deen deul as 
whall then huve altatuied ov shod thepesntttes atteates metporily, 
Ta the gift of this leguey valid! 

A. This is the rule limiting the creation of executory 
iterests, iiy it all GAcCHfoOry diterests Must commence 
Within the period of any fixed nomber of existing lives and 
an additional term: of twenty-one years, allowing farther ume 
for gestation where it actually exists. Any limitation of 
corpua or income by way of exeecutory Interest: which nay 
tranagress thir rule is void. (Cadell v. Palmer, Indermaar's 
Conveyancing and Equity Cases. 44.5 The legacy is valid, 
because the grandchildren of the dau:hter will obtain vested 
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interests within twenty-one vears of the decease of the 
daughter, who is the life in being. 

Q. Tivo funds of personiity are settled, one upon such 
truste as A shall by will appoint, the other upon trust for A's 
children ashe shall by arill appotat. A bequeaths both funds 
tu auch of hia children as shall attain 23. years. State the 
effect of the rule against perpetuities upon each of these appoint- 
ments. 

A. Under the first settleynent A has a general power, the 
rule against perpetuities ts apphed frome its exercise, and as 
all his children must attain 23 within Che perod fined by the 
rule, the appointment is good. | But as to the second fund A 
has a spect power, the rule is applied from: its creation, and, 
as the appointment may transyress the rule, itis verd. 

Q. Mention the rerious perinds during hich accumula 
fious are allowed hy the Thelluson Aet (39 & 40> Creo, he 
€. OR ned the cursen lo which the Let does not apply. 

A. Tneome may net be receumulated for a longer period 
than ¢]) the hfe of the prantor, settlor, devisor, or testator 5 
or (2) twenty-one years after hig death | or (4) the manority 
of any person living or en ventre saomere at such death; or 
(4) the minority of any perso who at livtiis, nnd of full age, 
would be entitled to the aecimmulations, Where a direetion 
for accumulation excecds those himita the excess only is void 
(Grifiths v. Vere, Indertuaurs Conveyvanemp and Mquity 
Cases, 231, unless the period may transgress the rule against 
perpetuities when iti ver altogether (Cadell v. Palmer, 
Indermaur’s Conveyancing and Equity Cases, 23.) Income 
directed to be accumulated contrary to the Act poes to the 
person who would have been entitled in the absence of such 
direction (sec. 1). The Act does net apply to provisions (1) 
for payment of debts; (2) for raining portions for children ; 
and (3) a8 to the disposal of the produce of timber or wood— 
and in these three cases the accummlation may be for the full 
rule against perpetuities. 

Q. A leatatur, who died in 1837 directed hia trustees, ont of 
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the income of hisveal and persona! estate, to pay an annuity to 
his uife during her life, and to accumulate the rest of the income 
during her life, and ut her death to pay the accumulations to 
such of his brothers as should then be living. Ilis wife died in 
1870, «nd tio brothers of the testutor were then living. How 
fur, of at all, was the direction valid, and to whoin did the 
surplus encome from the death of the testutor to that of the wife 
belong ? 

A. The direction 18 good for twenty-one years after the 
testator’s death, and the aceitnulieiic during that period 
will vo to the two brothers living at the wife's death in 1870 ; 
hut thre direction is vend after the twenty-one Years, and the 
excess Income from PSo8 to PR7O goes to the persons entitled 
In the absence of any such direetion, ie., so far as if comes 
from realty, to the residuary devisee under the wall, or the 
heir-ut-law, as the case may be, and so far as it comes from 
personalty, to the residuary legates or next-of-kin. (See 
last answer.) 

Q. What restriction haw been placed ou ececutory limita- 
hions hy the Conveyancing Act, 1882, sec WO? 

A. ‘That where, under any instrament coming inte 
operation after PS82, any person as entitled to ‘land in 
fees, ar for Veaurs (absolute or determinable on life, or for life, 
With an executory hinitation over on default or famure of his 
issue, such executory Tnuatation shall mot take effect if any 
lesxtie capable of inher: attains twenty-one  osee also 
next question, and post, paves 12h, 1225 

Q). A testator, who died Ga USNS, devised a dreheodd farm to 
Ata fee ermpdle; bat tt A whose! hie ne then (Creengy Leaue 
diving ul his death, thea over to pecsans whe cranat now be 
ascertained, A, whe haw adadl chal Grea, hos sold the farm ae 
aheolute vener. The purchases olecis tit the tille ia bad, 
A’a eatate being defeusile by fas teth sithont leaving issue. 
Ia the vljection auatatnalde, and ta the date uf the lestator’s 
death important ? 

A. The objection ix not sustamable, because the execatory 
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limitation over in default of issue is in an instrument which 
came into operation after 1852, and A, on whose death with- 
out issue the property is to zo over, actually has issue who 
has lived to attain twenty-one. (Conveyancing Act, 1883, 
sec. 10.) If the testator had died before Ist January, 1883, 
the objection would have been fatal. 

Q. What isa power? How do the estates eveated under a 
power take effect with respect to the settlement which contuina 
the power? ; 

A. (a) A power 1n its widest sense isan authority, With 
regard to real estate, 2 power may be detined as the meus 
of causing a use, with its accompanying estate, to spring into 
existence at the will of a given person. Powers may be 
either commen law powers, equitable powers, statutory 
powers, or powers operating: under the Statute of Uses, 
There are also general powers and special powers ; powers 
appendant, in gross, and collateral; and special powers may 
be either exclusive or non-exclusive. (i) As aif such states 
had been actually limited im the settlement itself, 

Y. Detine a general and a ltiited power of appointment, 
How are appointments thereunder afiected by the rule againat 
perpetuities ? 

A. A veneral power is one that may be exercised in favour 
of any one without restiction on the choice of the donee, 
and the rule agaimet perpetuities apples us from the time 
when the power 1s exeremed, ¢.g., f exercised by deed from 
ite execution, or if by will from the appointor's death, A 
special power 18 where the donee i restricted to exercise it 
in favour of specified persons or classes; and here, as the 
property is really tied up to thore special objecta from the 
creation of the power, the donee cannot create any estate 
which could not have been created by the instrument con- 
ferring the power. (See first question on pagé 97.) 

Q. Whut are the legal requisites for the valid creation of a 
power ? 

A. There are three requinite. to the valid creation of a 

H 2 
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power, namely, (1) sufficient words to denote the intention ; 
(2) an apt instrument; and (3) a proper object. «Sugden, 
102.) No technical or express words are necessary to create 
a power, provided the intention be clear. A power may be 
created by a deed or will, and in powers operating under the 
Statute of Uses, the land must be conveved to uses, and the 
power is only over the use, thourh by force of the statute 
the appointee takes the legal estate. The objects may be of 
any nature provided the rales of law orequity are not thereby 
transpressed, Cure must therefore be taken in creating a 
power not to exceed by possibility. the limits of the rule 
ALIS perpetuities, (Sec Marwell on Powers. ) 

(J. Barplerca the distraction bhetivere porrers aul eatittea, 
etal helareen paneerrys collitend and those which yvelite to the 
laud, 

A. A power ts a bare authority, which confers no owner- 
ship but miav give andnterest: te the donee; whilst an estate 
iq aetual ownership of property, Which, if accompanied by 
the Jesrad pelsin, entitles the owner to phosse S1On, and, if an 
equitable estate, entitles the owner to compel the lecal holder 
to aecount for the profits. Powers collateral, are powers, 
operating under the Statute of Uses, given to mere strangers 
Who take to interest im the land; whilst) powers relnting to 
the lind, are, also, powers opersting under the statute. but are 
given to persons having an estate in the land, and are either 
appendant, that is, mAyV be exvereised dire the continence 
of that estate, or in gross, thats. ean only be exercised after 
the deternunation of the estate. 

Q). Stite brierly the priacipades on wheal the Courts have 
dealt eenth CrUaER of the CLCCRS I Heck bern P prorers, 

A. Where there is a complete ehecution of the power and 
something cr abunadanty udded which :- Haproper, the execu. 
tien is good, and the excess ons siad: but where there is not 
a complete execution of the power, where the boundaries 


between the excess and the execution are not distinguishable, 
it will be bad. 
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Q. Enumerate and clussify the different kinda of powers 
of sale. 

A. (1) Common Law powers, which take effect apart from 
the Statute of Uses. Thus, a direction in a will that X, who 
takes no estate in lands, should have a power of sale over 
them, would be a Common Law power, to be carried out by 
bargain and sale in exercise of a Common Law authority. 
The power given by the Settled Land Act, 1882, to a tenant 
for life to sell and convey, is an analogous power, All powers 
over personalty come under this head, as the Statute of Uses 
has no appheation to personalty. (2) Equitable powers, ¢.g., 
the power of sale in a morteave deed. 04) Powers operating 
under 27 Henry 8. ¢. 10, whieh may be either collateral or 
relating to the land Cappendant or tn gross, 

Q. What isa power of attorney How ahould a deed 
executed nrider auch a power be xiqnued 2 lau deed so executed 
neceaserrily, or ino any and what cases, inealidated by the 
previous death of the preneipal ? 

A. A power of attorney is a power or authority under 
seal given by one person to another to doa certain thing or 
to act venerally for hina, eg, where one poes abroad. A 
deed excented under such a power had formerly to be executed 
In the name of the viver of the power; but now the attorney 
may exeente the decd in tis own name 44& 45 Viet. ¢. 41, 
sec, 460. Formerly a deed executed under such a power 
would be of ne effect af the principal were already dead or 
the power revoked: bat af the power of attorney was 
created after PSs, and was ds given for value and ex- 
pressed to be irrevocable, or (2c ain HY CAKE expressed to be 
irrevocable for a period not execeding a year, which period 
had not expired at the trae of execution, the death or re- 
vocation of the principal inakes uo difference to the power. 
(45 & 46 Vict., c. 39, secs. 8 and 9.) 

Q. Explain the doctrine of * Cy pres,” and date the classes 
of cases and properties ts which it ie appliouble. 

A. The principle of the doctrine i* that where a testator 
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has two objects, one primary or general, and the other 
secondary or particular, and the latter cannot take effect, the 
Court will carry out the general object as near as may be 
(ey pris) to the testator’s intention according to the law. 
(Wharton's Law Dexicon.) It 1s applied (1! to real property 
devised toan unborn person for life with remainder to his 
eldest son and the heirs of his body, by tiving: an estate 
tail to such unborn person; (2: to charitable bequests, by 
carrying out a general intention where the particular gaft 
fails; and (3) te personal legacies necompanied by a condition 
precedent or subsequent, by holding that a substantial com- 
pliance with the condition is suficient where a literal com- 
pliance is possible from unaveidable cireumstanees without 
the fault of the legatee. 

Q. Kerplain surrender aed MmPriyer, 

A. A surrender iy the restoriny or Vielding up of ancatate, 
It ix usually applied to giving up a lease before the term ex- 
pires, and its effect is to merze the estate of the surrenderor 
inte that of the surrenderee. Tt new be Ch express, in which 
case it must be in writing, and tf of more than a three years’ 
teri, by deed (29 Chas. 2. 6.5, see 8 aA Viet. e106, 
sec, 3); or, (2) imphed by vet and operation of law, which 
if anything Chiat samacuuts toon moereemient by the tenant to 
abandon, and by the dundlord to resume, possession of the 
demised premises, ¢.g.. delivery and acceptance of keys or 
ervuting a new tenancy. A sarenler of copvholds is the 
miving up of the legal tenancy by an admitted tenant to the 
lord of the manor, either as a relinguishment of his estate, 
OF AK a means of eonvevini: it to another. Meryer is the 
annihilation by act of law of a particular estate in an expec- 
tant estate, consequent upon their meeting in one and the 
same person in the same mght and without any intermediate 
estate. An coxstate tail will not merge in the remainder or 
reversion in fee simple, because of the Statute De Donis. 
Where tithe rent-charge, and the land out of which the same 
is payable, belong to the same owner, he is empowered by 
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statute to merge the tithe rent-charge in the land by deed 
with consent of the Land Commissioners (6 & 7 Wim. 4,¢. 71). 

Q. State the rule of law as to merger. (a) If an estate 
were limited to A Bin tail, with remainder to him in fee, 
would the rule apply? (bh) If CD was entitled toa term of 
years, and then the immediate freehold in the lands descended 
or was devised to his wife, would the term merge? (c) If GD 
in the case list stated made the freeholder his eveeutor would 
the term inerge? (A) Tf CDs erceutor purchased the imme 
diate freeholl, would Pre tear morge? Give your reas. 

A. See preceding answer. ca) No, the Statute De Douis 
prevents it. ()) Not unless the husband becomes tenant by 
the curtesy, for until then he has no freehold estate,  (¢ and 
d) No, because the executor would not hold the term and 
the freehold in one and the same right. 

Q. (a) Aa to land of freehold tenure, what ina aurvenitler ? 
(h) Land haa been settled on A for 50 years, if he shall ao 
long lite, reminder to RR for life, remainder to C in teril, 
reminder to Din fee: which of these eatates ave, and which of 
them are not capuhle of hermny surrendered, and hy achat 
means ? 

A. (a) The vielding up a stiller estate ko as to accelerate 
another into possession, i) A and Bo ean surrender the term 
of vears and life estate respectively, but C cannot surrender 
his estate tail, nor D his remaimder in fee. 


8. --Uses AND TRUSTS. 


Y. When wis the Statute of User passed! What waa its 
object, amd what has been ila efiect in conveyancing!) In what 
cuse ia it necessary, and in owhet case in ct unnecessary to 
limit a use in conveyance of freeholela ! 

A. In the reign of Henry 4 (27 Henry 8, c. 10). Its 
object was to put an end to the practice then existing of 
conveying land to uses. [ts effect, however, in conveyancing 
has substantially been only to add the words * to the use of ” 
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to conveyances; but. beyond this, it enables various limitations 
of the use, with its accompanying estate, to be mude which 
could not be made directly of the estate. It is necessary to 
limit a use where there is either no consideration, or there 1s 
inore than one person named, and it is desired that one shall 
take the legal estate, and another the equitable estate ; also 
it in necessary where, in a deed, Innitations by way of 
executory Interest are desired. 

Q. Dialinguish ao use froma truat, and trace the history of 
the Aistinct ions ° 

A. By a use is ineant the first use declared, being one 
Which the Statute of Uses operates upon amd converts into 
the Jogul estate > whilst bv na trast is meant a second or sub- 
sequent use on Which the statute does not operate, but which 
confers, nevertheless, an equituble or benefieiul estate. After 
the passing of the Statute of Uses it was held in Tyrrell’s 
Case that there could not be a use upen a use; and upon 
this the Court of Chancery held that an equitable or bene- 
ficial cxtute was created by the subsequent use which is called 
@ trust, 

(. fna CONVEYNCE Git aale oF Frechold lituedd the ordinary 
form of the hathendu qi is ve Tu hold the mesned prrenisaer wntleo the 
purchaser cE | rol hae heirs fe the tae of the prechiser, his heirs 
and aasigua, for ever” Which of thane words are and which 
of them are not canential, aud why? 

AL The words "te use, We 0 ate net required, for the 
purchaser pays a vadaable consideration and the preceding 
part of the habendum ts all that as needed) Lf the convey- 
ance had been voluntary, all the words given above are 
needed, otherwise there woukd be ow resultine use to the 
grantor which would revest the legal estate in hin. 

Q. What difference int effect is there heteven o limitation in 
a dead unto and tu the use of A andlss heira, and a limita- 
tion to A and hia heira to the use of Band hia heira? 

A. In the first case A takes the legal and beneficial estate, 
not by force of the Statute of Uses, for there is no one seised 
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to the use of another, but he is in by Common Law. In the 
second case A has nothing, being merely a conduit pipe for 
passing the estate to B, and B will have a legal and bene- 
ficial estate ; but B is here possessed of his estate not by the 
Common Law, but by force of the Statute of Uses. 

Q. Uf larud is conveyed by deed to A to the use of B his heira 
and assigns, and A dies, what happens ? 

A. The estate pranted to B determines, as only an estate 
for A’s life is passed through A, and the person to whom the 
use is granted cannot have a larger estate than is passed 
through the grantee to uses or conduit pipe. 

Q. What were the objects aud advantages of using the con- 
veyances called a bargain and sale, and a lease and release? 

A. The olject of a bargain and sule was to enable 

interests in real property. to) be transferred without the 
inconvenience of, and the publicity. attendant on, a con- 
veyance by feoffinent with livery of seisin. The object. of 
a lease and release was to avoid the necessity of inrolment 
under 27 Henrys 8, ¢. 16. Ao barpain and sale prior to 
27 Henry &, ¢. 10, erented a use enforced by a Court of 
Equity though disregarded by Common Law Courts; the 
statute turned this use tute possesston > 27 Honry 8, 
c. 16, required a bargain and sale of freehold to be by deed, | 
enrowied at Westuianster within six months. But ae the 
Just-named statute did not apply toa bargain and sale for @ 
term of vears, Whilst the Statute of Cees did, the practice 
was adopted of inaking a bargain and sale for (usually) a 
year, which gave the lessee the feudal possession without 
entry, and then executing a deed of release dated on the 
following day by which the entire fee simple could be passed 
to the baryainee. 

QY. Explain and illustrate- “ Rven now a common jrur- 
chase deal of «a piece of freeholl lund cannot be explained 
without going back to the reign of Henry 8, or an ordinary 
settlement of land without having recourse to the lawe of 
Edward 1.” 
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A. (1) In a purchase deed the land is conveyed unto and 
tu the uae of the purchaser. The words in italics were ren- 
dered necessary by the Statute of Uses (27 Henry 8, 
¢. 10) in voluntary conveyances to prevent a resulting use of 
the Jeyal estate to the grantor: and although the valuable 
consideration renders them unnecessary in the purchase deed, 
they are always inserted. The Statute of Uses does not 
really apply to such a limitation, as it onlv relates to cases 
where land is conveyed to X to the use of Y; and where the 
conveyance is upto and to the use of X, X is said to be in by 
the Common Law. (2) In an ordinary setldlement of land, 
uses are always inserted, which can only be explained by 
reference to the Statute of Uses: and estates tail are limited 
to the first and other sons of the marriage. and they can 
only be explained by reference to the Statute De Donis 
(18 Edward f, 6. 1) which created them. 

Q. Kxrplain the doctrine of Seintilla juris. 

A. Seintilla juris was a doctrine by which it was con- 
tended that, where lands are conveyed to B and his heirs to 
the use of A and his heirs uiutil some event, ¢.g., a marriage, 
and then to the use of C and his heirs, a possibility of seisin 
remained im Bountil the event, sufficient to enable C's use to 
be transmuted into the legal estate when the event happened ; 
it war abolished by 25 & 24 Vict.. ¢. 38, sec. 7, enacting that 
every use lnited by a conveyance shall take effect by force 
of the seisin originally vested in the grantee to uses, i.¢., B. 


9.—ALIENATION INTER Vrvus. 


Q. Deseribe a feoffment and ita necessary incidenta, Has it 
any peculiar efficacy at the prreacnt day? Ifa Sooffment be 
made to A and his heive in trust for B and hia heira, what 
enates do A and B oreapectively tke t 

A. A feoffment was the Common Law conveyance used 
for passing a freehold estate in possession in a corporeal 
hereditament, and was perfected by livery of seisin (é.e., 
delivery of the feudal possession) which was either (1) livery 
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in deed, which took place on the lands, and could be per- 
formed by a deputy, or (2) livery in law, which took place 
within sight of the lands; writing was unnecessary until 
29 Car. 2, c. 3, made it so by sec. 1 as to creation, and sec. 3 
as to assignment of estates in land: by & & 9 Vict., c. 106, it 
must be by deed after Ist October, 1845, except where made 
by an infant under the custom of gavelkind ; the word “ give” 
was the techmcal term used in enfeoftling another. The 
publicity of livery made a feotfment operate by wrong where 
the owner In possessi of an estate granted out a larger 
interest than he possessed, so ax to disseise the lawful owner 
until he re-usserted his estate by exercising his rights of 
entry; since 18-45 no feoffment can operate by wrony, 8 & 9 
Vict., c. 106. The word ‘ give” in a feotfnent implied a 
warranty of tithe; but since & & 9 Viet., ¢. 106, this is no 
longer so. A feoffiment: maty sta be used, but has now nao 
practical advantage, Tt is the busts on which modern deeds 
have been formed. By the Statute of Uses, 27 Henry 8, 
ce. 10, A takes nothing, buts amere conduit pipe to pags an 
estate to Bo. who vets the fee. By this Act all feoffments 
required a valuable consideration (which mnophes a use), or 
to be made not only unto, but unto and to the use of, the 
grantee, The statute enacts that where one is scised to the 
use, trust, or contidence of another, he who has the use, 
trust, or contidence shall have the legal estate, 

Q. How fur is it correct to any that ua man cannot legally 
convey lo himaels? 

A. At Common Lawa man could not occupy the position 
of grantor and grantee, and thus two conveyances were 
needed—{1) a conveyance toa third person, and (2) a con- 
vevance from such third person to the original grantor, or to 
bim and another. But ander the Statute of Uses one con- 
veyance only is needed, as the interposition of ‘a grantee to 
uses enables the grantor to settle his own fee simple on him- 
self for life or in tail, or to convey it to himself and another. 
And now, since 1881, freehold land can be conveyed by s 
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man to himself jointly with another without the interposi- 
tion of a grantee to uses. (44 & 45 Vict., c. 41, sec. 50.) 

Q. Explain the different effects of executing « contract 
for sale in the case of real estute und personal chattels 
respectively. 

A. As regards real estate the legal ownership remains in 
the vendor until a proper deed of conveyance is executed ; and 
although in equity the land- belong to the purchaser and the 
purchase-money to the vendor, at daw each party merely ac- 
quires the right te sne the other for damages on breach of 
the contract. Hut as regards personal chattels, the legal 
ownership is transferred from the vendor to the purchaser 
without the necessity of anything further, provided) the con- 
tract contains the leyal requisites for a sale. 

Q. State the different modes of altenution of personal 
chuttela. 

A. (1) By a mere gift accompamed by delivery; (2) by 
deed, (3) by sale; nnd cbs by will 

Qe What are the anual covenauts in purchase deeds and 
niortyage deel x of freeholda, copubholda, aad leaaeholida TE8 PEC 
tively? la there ony dipierence betwen such coveninta in 
prrchase deeds aud those in mortyage denlta? 

A. Ina purchase decd of freebolds, the usual covenants 
are that the vendor has good myht to convey, for qmet enjoy- 
ment, free from mecumbrances, and for further assurance > in 
a mortyaye of freehalds are inserted the same covenants, 
with another for payment of the mortgage money. La a 
deed of covenant to surrender copvhelds on a sale, the usual 
covenants are by the vendor to surtender to the use of the 
purchaser, for good mght to surrender, for quiet enjovinent, 
free from incumbrances, and for further assurance; in a 
similar deed on a suortgage, the usual covenants are to sur- 
render to the use of the mortyazee conditionally, and the 
game four other covenants as on a sale, and a covenant to 
repay the mortgage money. In a purchase decd of lease- 
holds, the usual covenants are (1) by the veadgy, that the 
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lease is valid, and the rent and covenants have been paid 
and performed up to date, for good right to assign, for quiet 
enjovment during the term, free from inewmbrances, and for 
farther assurance ; and (2) by the purchaser, to pay rent and 
perform covenants during the term and to indemnify the 
vendor therefrom. In a mortgage deed of leaseholds by 
underlease, the usual covenants are by the mortgagor for 
right to demise, quiet enjoyment after defvult, free from in- 
cumbrances, for further assurance, to insnre agninst fire, and 
to pay the rent and perform the covenants ino che original 
lease and indemaify the mortuavee therefrom: if the mort- 
gage as by deed of assignment then the covenunts are the 
same, except that the first covenant is for right to assign. 
The practical difference between covenants for tide ina pur- 
chase deed and ao mortengve deed as that oi the latter the 
morteagor covenunts absolutely agaist all the werld, whilst 
In the former the vendor only covenants for himself and 
those clamming through dum and those through whom be 
claims since the dast convevanee for value, not berg a 
Marriage settlement. See Prideanx, Volo fs 

QD Cuder section T af the Courvegenceng Let, VSet, whet 
Corerditles tre enepelred hy coMreyi ud ala beneticial amner, in 
a conveyance for valuable consideration of freeholila and lease 
holida ona wale, and hy way of mortyaye, respectively; and 
what covenants wre eupleed hy eomveyeng 0s weltluy" ind 
conveyance hy way of settlement / 

A. On « sale of freeholds, the same four qualified 
covenants for Utle stated in the preceding: anawer; and on 
a mortage, the same four absolute covenants for title. On 
a sale of leaseholds, the same tive quabfied covenants for 
tithe by the vendor that are set out the preceding AAWeF ; 
and on a mortyave, the same tive absolute covenants, and 
one to pa¥ rent and perform covenants and ingemnify the 
mortgagee are itaplied. In the sttlement, the only covenant 
implied, is one limited to the settlor and those claiming 
through him, for further assurance. 
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Q. Sketch, in outline, a conveyance of freeholds ona atle 
by mortgugor and wortqagee. 

A. Date; Varties—(1) mortgagee, (2) mortgagor as ven- 
dor, (3) purchaser; Kecitals.—(1) of mortgage, (2) of agree- 
ment for sale, (3) of sum now due on mortgage, and (4) 
agreement to pay off mortzage out of purchase money ; 
Testatum that in consideration of £ paid to mortgagee 
by direction of mortgagor (receipt acknowledged) and of the 
balance of purchase money paid to mortgagor (payment and 
receipt acknowledged) The Mortagee as mortgagee by 
direction of the mortgagor as beneticial omnes conveys and 
the mor(pacor as beneficial OWE COMVENS to purchaser ; 
Parcels; Habendatn te patrehaser ain fee freed from said 
mortuage > “Pestimoutun.  Prdenux, Vol. 1.) 

(). Con nemener lo the potrchaser of freehold das reel contriecte:! 
to he wold to heim by a testator who died ci PR83, hareny by bes 
well evened the lind to las son dota ta fee, oud appocuted 
his arcfe his erecutrie; atate whaios entitled ts the purchase- 
money, tnd who can convey the estate ? 

A. The contract for sale operates as a conversion, and 
the wife, as executrix, is entitled to the purchase-money, — If 
the contract were bindings on, and enforceable by, both 
vendor and purchaser at the death, the vendor wus a trustee, 
and the leyal estate passed to the widow, as exeentrix, by 
sec. 80 of the Conveyancing Act, PS8t. and she only ean 
convey; but if the contract were net so binding on, and 
enforceable by, both parties, then either the widow, as 
executrix, can convey under sec. 4 of the Convevancing Act, 
1841, or the devisee can convey. 

Q. A festator specifically bequeathed a leasehold house to 
A, and appointed B his ac9ecutor. A has sold the house to C. 
Can the purchaser require Ba consent te the sale? 

A. The purchaser can insist on having théMpxecntor’s 
aasent shewn in some way, and the usual and best course is 
for the executor to join in the assigniuent. The reason is that 
the leasehold house is assets in the hands of the executor 
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for payment of debts, and may be disposed of by the executor 
for that purpose alone, notwithstanding the specific bequest. 

Q. What is meant by a vendor's lien for unpaid purchase- 
money, and how can it be enforced? How is the actual 
receipt of the purchase-money uswally acknowledged in uw con- 
veyance on sale ? 

A. The night of a vendor to have his unpaid purchase- 
money satisfied. As regards goods, this lien is & mere pas- 
sive right to retain possession until the purchase-money is 
paid, and is lost by parting with the possession to the pur- 
chuser. As regards lands, the hen is an equitable right to 
have the unpaid purchase-money with interest at 4 per cent. ; 
it commences only when the vendor parts with possession of 
the lunds to the purchaser; and it may be enforeed as a 
constructive trust by an action in the Chancery Division. 
Where the purchase deed was executed before [ss2, both by 
areceipt in the body of the deed and a kiyned receipt ine 
dorsed on the back ; but since S81, a receipt in the body of 
the deed ix sufficient. (44 & 45 Viet., eo db, see. of.) 

@. (a) What practical difierence has been wade by the Cun- 
veyancing Act, IXS2, with respect tu the esroution of convey- 
ancea under powers of attornes A (b) A beadawner, about to 
embark for lndia, pending negotiation for a loan on mortgage 
of his land, offera to erecute a power of attorney enabling hia 
brother to com plete the trunaacliou. Cun the mortyageen be ad- 
visel to advance their money, viel aceept a mortyage under a 
pouer of atlorney in any and what form? 

A. (a) Formerly the purchaser bad to be satisfied that the 
donor of the power was alive and had not revoked the power 
at the time the CONVEVRNCE With exceuted by the attorney ; 
but this is no longer the cu-c if the power I created by 
instrument executed after [ns2, and is expressed to be irre. 
vocable for a fixed time not exceeding one year, or is 
expressed to be irrevocabl: und is given for value (secs. 
8 & 9.), where the power is exercised in favour of a purchaser, 

By mortgagee, or other person taking or dealiny with 
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property for valuable consideration (sec. 2). (5) Certainly, if 
the landowner, since 188), gives his brother a voluntary power 
of attorney, expressed to be irrevocable for one year, and the 
transaction is completed within the vear; or if he gives for 
value a power expressed to be irrevocable, no matter when 
the business is completed. 

Y. What restrictions are placed on constructive notice by 
the Conveyuncing Act, 1882, sec. 3. 

A. In every purchase, lease, mortgage, or taking or deal- 
ing for valuable considerution, of-or with real and personal 
property, debts, choses in action, and any mht or interest in 
the nature of property, Whether in possession or not--when- 
ever the transection tukes plice. uiess itis before PSS, and 
litipmtion Was pendingon dst January, 1888- the purchaser” 
is Hot to be preyudienlly affected by notice of aay iastrument 
or faet or thing, unless (boats within his own knowledee. or 
would dive been tf hie had taade such inquiries and: inspec: 
tions as he ressomably ought to dive taade, ore: in the same 
transaction with respect to Which) the question of notice 
wrises, ft has comme to the knowledee of his counsel, solicitor, 
or other agent, ns such, ar would have corge to the knowledve 
of dus solicitor or other agent, as saeh. at de had made such 
reasonable inquiries and tnapections as he oucht. But the 
purchaser "is not reheved thereby fron any covenant, cone 
dition, proviso, or restuiebhion tn any dustrament under which 
his title is derived, mediately or omiediately sand hie is not 
to be affected by notice where he would net have been 
affected if the section had not been enacted 

Y. Whet ie * qoodreill “4 hau wale of af, hat covenant’ 
whould the buyer requ re fines the seller, andl why? 

A. Goodwill is the benefit arming from: couneetion and 
reputation, or the probability of the old customers going to 
the new firm which has acquired the business. A covenant 
that the vendor will not set up business im the same line 
within so many tailes of the old place of business, and that 
be shall in no way solicit the former customers to deal with 
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him. In the absence of this ‘covenant there is nothing, to 
prevent the vendor setting ap business next door to hisald 
place of business. and soliciting his old customers in any Way 
he hkes, the only restriction being that he must not hold 
himself out as the old firm. (Pearson v. Pearson, 54 L. J., 
Ch., 32.) 

Q. What ure choses inaction; and what practical diference 
has been nenle in the made of assignment of them hy the Judi- 
calure Act? 

A. A cehose in action isea night to bring an action to 
recover seme debt or ether thing resting inaction. Formerly 
owas net assaynable at how. and the plan ndopted was to 
yive the assinee a pawer of attorney to tise the aasdinor's 
Dame ano stage. Pat now under the dudieature Act, 1878, 
Bee. 20 (6), a chose am aetion may be nasipnied abnolutaly 
by writing under the hand of the AOOESTOY, notre in writing 
beany caven te the holder of the chose, and the Hes dpeRsee CUD 
them sue an das own mame 

Q. Mon in the legal tle transferred inthe following pro- 
pertics camera LEO Corasda > chi £1,000 reidunay atock ; (c) 
copyright tai ct bak | och letters pottent : 

A. tr) hy miyrnatire: of the de moke at the Bank of Mngland 
as preseribed by atutute, either ti person, or by an attorney 
appointed by wrtiig under hand and «eal, attostad by two 
credible witnesses, chy [iy deed revastercad nt the office of 
the company. fe, By entry an the reyister at Stationern’ 
Hall of the facet of the aeagniment and the nuane and address 
of the assignee, in the form prescnbed by the Copyright Act, 
In42, without stamp or deed, or by other wnting. (d) By 
deed registered at the Patent Office 

Q. State brief y the preace pal rules regulating the tranafer 
and mortguye of British ships. 

A. The transfer is by bill of sale under the Merchant 
Shipping Act, 1454, attested by one witness, accompanied by 
a declaration that the trapsfere: is entitled to own a British 
ship, and registered at the port of rezistry. A mortgage is made 
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in the same way ; the mortgagee does not thereby become 
the owner, except so fur as may be necessary to enforce his 
security; the mortgagee has a power to sel] and to give 
receipts ; the mortgage is not affected by bankruptcy of the 
mortgagor ; it ranks as from reyistration ; and is discharged 
by the mortyaye deed with a receipt endorsed being produced 
to the registrar, who then enters up satisfaction of it in the 
registry. 

Q. A testator bequenthed a leasehold house to A, and 
appovited Bhinereentor, A hues agreed to sell the house to C, 
aml B has agreed tu sell it to D. Which contract can be 
enforced, and muha compensation, if raed, Cun the disnppotuted 
purchaser obtain? 

A. The fact of Bo having contracted to sell the house 
shows hoe had not assented to the legacy; A’s title is, there- 
fore, incomplete, and without that assent his contract to sell 
to C is valueless. As the house vests in the executor with 
all the other personalty for payment of debts, B’s contract. 1s 
a Valid one, and D can enforce specitic performance and have 
it enforced against him. Hf, however, the executor had 
nascnted to the legacy, then A would have had an absolute 
title, and his contract would have prevailed. The only 
remedy of the disappointed purchaser is by an action for 
damages, and the return of his deposit Of any). 

Q. A testator devised real estate to the use of trustees and 
heir heire during the life of hia sister A, in trust for her sole 
aiud asparate use, with renutinder to the use of her husband B 
for hia life, remainider to the use of the right heira of A. Can 
A and B and the trustees aell the property ? 

A. A takes un equitable life estate for her separate use, B 
has a legal life estate in remainder, and the heir of A (who 
can only be ascertained at A's death) takes a legal fee simple 
in remainder. The life estat: t A being equitable, and the 
limitation to A's heirs being legal, the rule in Shelley's case 
does vot here apply. A can vcll and convey the fee simple 
aa tenant for life under the Settled Land Act, 1882, and the 
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trusts of the settlement will attach to the purchase-money 
which will be considered as real estate in the hands of the 
trustees. 

Q. Freehold laid waa devised ta A far life, remainder to 
his eon Bon tail, remaiseier to the right heira of A A hea 
diel intestate, levi ny Bhis heer OC hers bought the land from 
B. How should he trke the convempence, and ty whore acta 
should the covennats for title extend 9 

A. BE possesses anmoestate tail in possession with a fee 
slinple in remainder by desceit, there berg no merer of an 
estate taal Boast: execute ana enrol a disentaing: deed, 
and then conves the absolute fee siiple se aequired by 
ordinary deed of grant; oor, as Boba. all the poweri of # 
tenant for lite urder the Settled Daan Aet, E882, he may sell 
and convey the fee simapie under that Aet, and then the 
trusts of the settlement will attach to the purchase money, 
In the fortner ease, owill covenunt for the neta of himself, 
of those clanming under hans, and of those through whom he 
claims since thre: last COPVEVIETICE for value, Lit brespaage & 
marae settherient >in Che latter case as the tenant for life 
Ik A trustee as regards the exercise of his powers under the 
Settled Land Net, he wallecady covenant for huis own wets, 

(0. What ure the easential attrobutes of inortis causa dona 
lignan? 

A. The donation must be toude under the inopression of 
impending death, to take effect if the donor docs not recover 
from his present sickness, and does not revoke the gift before. 
his death; must be of personal property, evidenced by 
delivery of the thing given, or the means of obtaining pos- 
session of it. or the title to it, to the donee, or some one for 
him, by the donor, or some one for him. in his presence and 
by his direction. It is linble to the donor's debts, to probate 
duty, and to legacy duty. ft may be of a bond, of bills or 
notes, or cheques pavable to the order of the donor, though 
not indorsed; of « policy af life assurance, ete.; but not of 
the donor's own cheque unless cashed in his lifetime. 

12 
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Q. What ¢ necessiry to envble the assignee of uw policy of 
life assurance to sue on the policy in his own name? 

A. The ussignment must be duly stamped, and the 
assignee must have viven notice to the assurance company of 
the assigninent. (380 & 31 Vict., c. 144; 51 & 52 Vict., c. 8, 
sec. 19.) 

Q. How far isa voluntary settlement of (a) real estates, (b) 
chattela real, (es pure personalty, void or vocdable us againet a 
wibsequent purchaser for value? 

A. (a) Under 27 Eliz., ¢. dyethe settlement would be void 
against the subsequent purchuser, even thourh he has notice 
Of it, except in the one case of a charitv. when, if he has 
notice, but not unless, be takes subject tect cho With resourd 
to these, recent decisions shew that, when there is why rent, 
or there are any onerous covenants in the lease, the person 
taking —by reason of the liability he ieurs for the same— 
cannot be considered a volunteer, and that in such a case the 
kettlement would be good acainst the subsequent purchaser, 
(Price vo Jenkins, 4 Cho Div asa; Aur parte Hillman, LO Ch. 
Div., G22. (er Phe settlement of the pure personalty would 
be good, ak the 27 hz. ce 4. does not upply to pure 
personalty. 

Q. Cader alot ctreumatences can io voluntary settlement 
be wet aside by ua) the creditor, he the trustee ta bankruptey of 
the aettlor ? 

A. (a) Under 18) Ehiz., ¢ 9. where it ean be deemed a 
fraud upon the creditors 64 Under the Bankruptey Act, 
1883, if the setdor becomes bankrupt within two years; or 
if he becomes bankrupt after two, but within ten, vears 
after the settlament, unless atican be proved that he was 
solvent at the time of making the settlement, without the 
aid of the settled property, and that the settlor’s interest 
in the property passed to the trustees on execution of the 
settlement. 

Q. A, married man, arecuted a aattiement, by which he 
conveyed real catate, and dasiquel personal property, cunsial- 
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ing of railway «nd other shares, to trustees, upon truat for 
himeelf jor life, then for his wife for life, then for their 
children equally. He afterwards sold for calue, and by dead 
Prurportel to convey and design all the property comprised in 
the settlement to By who had notice of the settlement. Who ta 
entitled to the property, ned arhy? 

A. As regards the personalty, the settlement prevails over 
the sale, and consequently the purchaser can only take the 
Vendor's hfe interest  Batoas repords the realty, the settle. 
ent is Voluntary canless on purstgnee of an andenuptial 
agreementiund under 27 big oe a, which upphes only to 
lands, tenements and hereditaments, the purchaser is entitled 
ton convevance which wall overnde the settlement. 

GQ. Cider o grant te A Bowed wader a desea ta AB, 
whet eatate reach cree nod A Bethke wider the present law? 

Al Under the craunt A Bo owill take a hfe estate a the 
property vranted Under the devise AB gow takes a fee 
aitple or other the testator's whole titerest, unless a eontrary 
Mtenten Is expresses i] Vict, nd FT Ty Hi: bofore thin 
ptatute, ADB would lieve tuhen a life estate only, unless words 
had been used showing that the testator mtended to pave ti 
laryer cotate. 

Q. Uieder a liaatation tua deed to AB and his heiva 
anale: and scuderaicdevine to A Baad hin hetva male; what 
estate dora A Bottke cn each etn ad hy? 

A. Under the deeal, abthrongeh the piramtor clearly intended 
to pive AB an estate a tual nade, Vel as he failed to make 
use of the essential techoienal words (heirs male of his bedy," 
or “ain fee tail the word raale is rejected a» repugnant, and 
A B takes a fee simple Coder the will, AB tukes an eatate 
in tail male, because the cardinal rule for construction of 
wills is that the testator’s intention must be observed. 

Q. State the law relating to the ounership of litle-deeda 
where the landa ure the aulyject of setlementa anil other 


conveyanoss. 
A. The title deeds of land so fur partake of the nature of 
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realty that they pass with the land itself on its devolution. 
The owner of the legal estate is the person entitled to them, 
and this rule is equally applicable to real and to personal 
estate. If, therefore, the legul interest in the settled lands 
is vested in trustceg in trust to pay the rents and profits to a 
tenant for life, and after his death in trust for other persons, 
the trustees are, as a general rule, entitled to the custody of 
the title deeds (Garner v. Hannyngton, 22. Beav., 630) ; the 
cestui que trust has a right to inspect and take copies at any 
time. ut if the tenant for lifedhas both the legal and equit- 
able estutes, he is entitled to the custody, unless he has been 
puilty of inisconduct endanvering the sufetv of the deeds, or 
unless there is a suit pending as to the property, and it 1s 
more convenient for the purposes of the suit that they should 
bein Court. The trustee of a bare legal estate will be com- 
pelled to deliver the deeds to his cestir que trust. (2 Pndeaux, 
14th edition, 200.) A purchaser is ordinanly entitled to such 
title deeds as hin vendor possesses, unless they relate also to 
property retained by the vendor: on a sale in lots, the pur- 
chaser of the largest Jot is entitled to deeds relating to all. 
A first mortpapee, legul or equitable, is entitled to the deeds. 
A lessee in entitled to PorsessOn Of his lease. 


10.- Wanns, 


Q. Give a short account of the medauren hy which the right 
of testamentary alienation af red! estate lows been seowred, 

A. The feudal system did not permit real estate to be dis- 
posed of by will, When uses were introduced, a conveyance 
was wale to the usos to be declared by a will, and a devise 
then made of the use, which a Court of Equity enforced. 
97 Honry 5, c. 10, by turniag the usc into the legal estate, 
for a time put an end to devises. By 32 Henrys, c. 1, a 
will might be made (valid even in a court of law) of two- | 
thirds of land in chivalry tenure and all lands in socage 
tanare. 12 Charles 2, c. 34, turned the first-pamed tenure 
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into socage tenure. The Statnte of Frauds prescribed attes- 
tation. ‘he Wills’ Act, Lt Vict.. c. 26, governs all wills made 
ince 1837. 

Q. How muat a will be erecuted and attested? What would 
be the result if (1) an executor or (2) u lequtee under the will 
were one of three attesting witnesses ! 

A. [t must be signed at the foot or end thereof by the 
testator or some one for him, in his presence and by his 
direction ; the signature must be made or acknowledged by 
the testator in the presencesof two or more witnesses present 
at the same time; and the witnesses must attest aud aubsaribe 
the will in the presence of the testator, but not necessarily in 
the presence of each other. (1 Vact.,¢. 26, see. 9.) (1) The 
will and the appointinent of the executor would both be 
valid (sec. 17). (2) The will would be good with the excep- 
tion of the gift to the attesting legatee, whieh will frail, uniess 
the leyatee can satisfy the Probate Court he did not sign aa @ 
witness (fe Sharman, PPO& 2D. 661: Re Lanceley, L.8.d., 
March, 1889.) | 

QY. What changes were made by the Willa Act of 1837 with 
regarl to thr altestution of wills, the erevciae of teatamentary 
powers of appointinent, caul the property passing by a will? 

A. Formerly, wills of real estate had to be uttested by 
three credible witnesses, and af a withers took a benefit 
under the will he wan held to be mscredible, aud the will was 
void ; now, attestation by two witnesses ix safficient, and if 
an attesting witness (or his husband or wife at the time of 
attesting) receives a benefit under the will, the will is good 
with the exception of that benefit. Formerly, in exercising a 
power of appointment by will all the formalities as to execu- 
tion and attestation prescribed by the instrument creating 
the power had to be strictly ubserved or the exercise was bad ; 
but now, as regards execution and attestation, the power is 
deemed to be complied with, provided the will is executed 
like any other will under-1 Vict., ¢. 26. As regards the 
property, formerly » will, as regarded xgal estate, spoke from 
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its date, and only passed the 8pecific property of which the 
testator was then possessed ; but now, a will speaks from the 
testator’s death, and passes all his property at the time of 
death, except (1) where a contrary intention appears, or (2) 
the will is made by a married woman during coverture under 
the Marricd Woman's Property Act, 1882, in which case it 
is Kpecific and only passes property of which she actually 
becomes possessed during the coverture. (Jn re Price, Staf- 
ford vy. Stafford, 28 Ch. D.. 709; 54 1. 0., Che, 509.) 

Q. State the several avays ca oghich awd) acy be recoked, 
ond how a wi hl iteration, tuterlineation. or other alteration in 
all after ite erecution aunt be nade on order to he effectual. 

A. A will is revoked = chs iv marrage (except a will 
made in exercise of a power of appointment when the pro- 
perty appomted, would) not, in default of appointment, go to 
the heir, customary bei, or next-of-kin of the appointor.) 
(2.) By burning, tearing, or otherwise destroying it, with the 
intention of revoking it. (3.) By any writing executed as a 
will, and declaring an intention to revoke it. 4.) By a sub- 
sequent will or codicil, so far as inconsistent. No oblitera- 
tion, interlineation, or other alteration in a will made after 
Ith cxecution is valid unless such alteration, We... is executed 
axa Will, (i Viet., ¢. 26, sees. Ts, 20.) 

Q. Qivte an trstance of a general, o apecific, and a demon- 
afrutive legacy. A nel state ort uf wheel fu sla, or property, each 
kind of legacy is payable. 

A. Apeneral legacy is one to be satistied out of the general 
personal estate, og., a horse, £100, a suitoof mourning. A 
apecific legacy is a gift of an cur-marked part of testator's 
personalty, ¢g., my brown horse, my rulway stock, the plate 
presented to me by X ; and is Jost aif the testator in not pos 
sessed of the thing given at his desth. A demonstrative 
legacy is a gift of a certain sum dirceted to be satisfied out 
of a particular fund, ¢g.. £100 out of mv consols; and ifthe 
fand js non-existent, or so far as it is insufficient, at testator’s 
death, the legacy is treated as a veneral legacy. 
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Q. In what cases will a “devise or hequest not lapee by 
reason of the death of the devisee or lequtee in the teatator's life- 
time ? 

A. (1) Where it is a devise of an estate tail to any one, 
and the devisee leaves issue inheritable under the entail 
living at testator’s death. (1 Viet., ¢. 26, see. 82.) (2.) Where 
the devise or bequest is toa child or other issue of the tes- 
tator, who leaves issue living at testator’s death: inthis case 
the devise or bequest takes effect as if the beneticiary had 
died immediately atter the destator, so that if he has lett a 
will the property woes under that will CL Viet... 26, see, 38). 
unless, Indeed, the devisees will leaves: Che property to the 
orignal testator.  (/aore Hensler, 19 Ch. 1, 692.) 

YU. Testator devines one Trechold farm to etch of hia 
nephews, A, By and Cyn tel, nd the residue of hia reat 
estates to the three nephews as tenets tu common in fea A 
died in testator's lifetime, leaving sonsand daughters living 
at testutora death, To whom, und on awhat aharea, do the 
farms aud reardaary veal eatate reapectively puss at lestator's 
death ? 

A. A’s fart poer to bes eldest sam as tenant int iail hy 
descent, because of 1 Viet. ce. 26. see. 32> Boas tenant in tail 
of his farina by purchase ; son. BS and © take two undi- 
vided third parts of the residue as tenants In common in fee; 
but A’s undivided third part lapees, he not bemge a elald or 
other issue of the testator Aud as A's third is part of the 
residue, there in an intestucy vw. to it, and it goes to the tes- 
tator’s heir-at-law. 

Q. What change dud the Wels Act make wm the ordinary 
interpretution of the words “di unithout teaue” when ocowr- 
rnagina wall? 

A. Prior to the Act, the words were construed to mean 
an indefinite failure of issue and so gave an estate tail; but 
since the Act, they mean a want or failure of issue at the 
death of the person on whose death without issue the pro- 
perty is to go over, unless a contrary intention appears in 
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the will by reason of such perfon having s prior estate tail, 
or of a preceding gift being, without implication by such 
words, a gift of an estate tail to such person or issue, or 
otherwise. (1 Vict., c. 26, sec. 29; see also Conveyancing 
Act, 1882, sec. 10, ante page 98.) 

Q. Explaim the difference between an executor and an 
administrator. Under what circwmstances are the following 
forms of letters of administration respectively granted, viz., 
(a) during minority; (b) during absence ; (c) with a will 
annexed ; (d) of unadministered goods; and (e) when, in the 
Jirat two cases, does the administrator's office cease ? 

A. An executor is the person named by the testator in 
his will to carry out his wishes ; all the personalty vests in 
him immediately the testator dies; and he may do any acta 
of administration short of going into Court before he takes 
probate, which is a mere authentication of his title. But an 
administrator is an official appointed by the Court of Probate 
to wind up the deceased’s affairs, where there is no executor, 
or the executor declines to act, or dies intestate without com- 
pletely winding up the estate; he has no authority but the 
letters of adrainistration, and cannot act without them. (a) 
Where a sole executor or the next of kin is a minor; (0) or 
is out of the kingdom at the death, or goes to reside abroad, 
after taking a grant, and remains there for a year ; (¢) where 
an executor dies before the testator, or renounces, or there 
is a will which does not appoint an executor; (d) where an 
executor dies intestate, or an administrator dies, without 
having fully administered the estate; (¢) when the minor 
attains his majority and the absent one returns, respectively. 

Q. If a cralitor appoints his debtor his executor, what ie 
the effect at law, and in equity, respectively ? 

_A. At law this operated as an extinguishment of the debt, 
| beomuse the executor could not sue himee|f ; but in equity the 
executor is bound to account for the debt to the testator'sestate. 
ls, {@) A bequeathed his watch to X, and appointed. ¥ his 
enasnite , Al the death of A the waich was in the hands of a 
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watchmaker, who wrongfully refused to deliver tt up. Who te 
the proper person to tuke proceedinga for its recovery, and why ? 
(b) A owed B £500 «nd C £200. The former debt waa pay- 
able immediately, but the latter wia payable three yeare henoe. 
A by his will bequeathed £300 to B, and the same eum to U. 
Would either and which, of the debts be sutisfied by the legacy 
left to the creditor ? 

A. (a) The executor, for all the personalty vesta in him 
the moment testutor dies, and the legatee's title is incom. 
plete until the executor has assented to the legacy. (6) The 
legacy to B will not satisfy his debt even pro tanto, but the 
legacy to C will satisfy his debt. The leaning of the Court 
is against satisfaction of debts by lezacies ; consequently there 
is onlv a satisfaction where the legacy is equal to or greater 
than the debt, and in all other respects equally beneficial, and 
the debt is owing when the will 1s made, and the will does 
not direct both debts and legacies to be paid. 

Q. State briefly the duties of an executor with reepeot 
to the administration of the teatator’a eatate. 

A. He must bury the deceased in a manner suitable to 
his estate ; make an inventory of the personal property; prove 
the will; collect and realise the personalty, bringing actions 
where necessary for that purpose; pay the debts in proper 
order ; pay the leyacies, pass tho residuary account, and pay 
the duty ; and pay the residue to the residuary legatee, or, 
if none, to the next-of-kin. If there are no next-of-kin, he is 
personally entitled to the residue, unless the will evinces a 
contrary intention. 

Q. What acts of administration can an exeoutor do before 
probate ! 

A. He may do all ordinary acts of administration short 
of going into Court—e.g., make inventories, sell and assign 
pereonalty, collect debts, pay debts and legacies, commence 
an action; but if he has occasion to go into Court in the. 

action, be must produce the probate, as hil is his only 
evidence of his title to sue. 
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Q. Gwe some account of the law relating to the trane- 
mission of stock by will. 

A. The Acts formerly dealing with this subject allowed 
stock to be bequeathed by will in writing attested by two 
credible witnesses ; but the Court of Chancery virtually over- 
ruled this provision by holding that, being personal estate, 
liable for payment of debts, it must devolve upon the 
executor, even though specially bequeathed, and that the 
executor having it in his hands by virtue of his office was 
bound, after payment of debts, to dispose of it according to his 
testator’s will, even though unattested. Now, all wills have 
to be attested: by two witnesses under | Vict., c. 26. Stock 
may be transferred by exccutors, notwithstanding specific 
bequest thereof, but the probate of the will must be left 
at the bank for registration, and all the executors who have 
proved may be required by the bank to join in the transfer. 
(8 & 9 Vict., c. 97, sec. 1; 33 & 34 Vict., c. 71, secs. 
17, 23.) 

Q. In what cases can executors and testamentary trustees 
respectively sell or mortgage their testator's real estate for pay- 
ment of hie debta or legacies ? 

A. By 22 & 23 Vict., c. 35, secs. 14-17, if the testator has 
charged his real estate with payment of debts or legacies ; 
then (1) if he has devised the same to trustees for his whole 
interest therein and has not made any express provision for 
raising such debts or legacies, the trustees may raise the 
same by sale or mortgage, notwithstanding the trusts actually 
declared ; but (2) if teatator has not devised his real estate to 
trustees Sg all his interest therein, the executors for the time 
“being may eo sell or mortgage. But the Act is not to extend 
to a devise to anyone in fee or in tail or for testator’s entire 
interest, charged with debts or legacies ; nor the power of 

wach devises to sell or mortgage. 

MQ. Te an exeoutor bownd to plead the Statute of Limitations 
toa. demand for the payment of a debt which is statute-barved, 
_ ov way he pay it if he thinks fit? If the cotate is being adminie- 
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tered in the Chancery DivisioR, is any and what other pereon 
competent to take the objection although the executor may not 
have insisted upon it ? 

A. An executor may pay a debt proved to be justly due 
from his testator, although barred by the Statute of Limita- 
tions ; but not where it is barred by any other statute (Jn re 
Rownson, Field v. White, 29 Ch. D., 358). If the estate is 
being administered in the Chancery Division, the plaintiff, 
or any person interested in the fund, may plead the Statute 
of Limitations against a clyim set up by a creditor, although 
the executor refuse to take advantage of such plea. (Shewen 
v. Vanderhorst, 1 Russ & M., 347; 2 Rues & M., 78; 
Williams on Executors, 1810, 1811.) 

Q. An owner in fee of land died in February, 1879, having 
devieed the land to hia sun absolutely, ancl bequeathal hia per 
sonal estate ti his widow, whom he appointed executria. Whe 
can recover frum the tenant the Lady-day rent, and who ve en- 
titled to it when recovered / 

A. The rent accrues due after the testator'’s death, viz., 
on 25th March; consequently under the Apportionment Act, 
1870, the rent is only recoverable froin the tenant by the son 
as devisee, who may distrain or sue ; and the son is personally 
liable to the executrix in an action for the apportioned part 
p to the death of the testator. 

Q. Teatator appointed A und B his executora. In admi- 
nistering hie estate it becomes necessary to (a) eue a tenant of 
a freehold house for rent in urrear at testutor's death ; (b) sell 
and convey a leasehold huuse; (c) receive a debt due to testator ; 
(d) assent to a legacy to A. Stute which of these acte can be 
done either by A or B solely, and which muat be dons by thené 
ointly ? 

A. Both A and B must join in the action ; but as any one 
executor alone can perform all other ordinary acts of adminis- 
tration, either A or B solely, or the two jointly, can do “y 
of the other acts specified. 

Q. (a) in the absence of amy copress direction upon the rubs 
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ject, from what period, and at what rate, do legacies carry 
imterest ? (b) If a legacy ta left by a parent, or person in loco 
parentis, to an infant, from whut period would the legates be 
entitled to interest, and why? (c) If «a legacy is given to an 
infant, or to a person beyond the seas, in whut way can the 
executor obtain a proper discharge for it? 

A. (a) From a year after the death of the testator, at 
4 percent. (6) From the death of the testator, unless some 
other fund is given for maintenance, because the legacy is 
presumed to be given for maintenance. (c) By paying it 
into Court under the Legacy Duty Act. (36 Geo. 3, c. 52.) 

Q. A testator bequeathed hia residuary personal eatute, as 
to one-third to A, B, and C in equal shares; an toanother third 
to 0, D, and E in equal shares ; and as to the remaining third « 
to E for life, and after his decease to his children equally. C 
died in the lifetime of the testator; and E had five children of 
whom three were horn before und tivo after the death of the tes- 
tator ; but four of them died in E's lifetime, leaving only one 
surviving E. Among whom, and in what shares would the 
testator’s residuary estate be divisihle, and why ? 

A. A and B will take two-thirds of one-third of the whole 
residuary estate between them. D and F. will take the same 
fraction of the estate between them. There will be an intes- 
tacy of C’s share, as the gifts to A, B and C, and to C, D 
and E, are gifts to them as tenants in common; C's share 
will, therefore, pass to the next-of-kin of the testator. As 
regards the third held by E for life, the four shares of his 
deceased children will pass to their personal representatives, 
as all the children of E took vested interests at the time of 
their birth. (Viner v. Francis, Indermaur'’s Conveyancing 
and Equity Cases, 34.) The fifth child surviving will of 
course take his own share. 

Q. A widower bequeathed hie residuary personal estate 
equally amonget his sie named children, of whom A and B 
mabsaquentiy died in his lifetime. 4 died a widower, and 
Wateitete, leaving two children, who survived testator. B died . 
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@ bachelor, and testate. To Bow, and ia what share dou 
the residuary personal estate belong ? 

A. The residuary bequest creates a tenancy in common ; 
the four surviving children, therefore, each take one-sixth of 
the residue; A’s share does not lapse (1 Vict., c. 96, seo, 88), 
but passes to his two children in equal shares; but B's share 
does lapse, and is to be divided amongst the testator'’s next- 
of-kan at the time of his death—viz., into five parts, one 
going to each of the four surviving children, and the other 
fifth between the two children of A per stirpes. 

Q. If frechold land be limited to John and hia heire by 
Mary hie wife, what extitte haa he (a) during her life, (b) after 
her death without issue; and what power of cdiaposition hae 
he over the land during each of those periata? 

A. If the limitations are by deed, John takes a foe simple 
eatate in possession with absolute powers of disposition; the 
use of the words ‘heirs of the body" or ‘in fee tail” being 
necessary to create an extate tail. But if the limitation is by 
a will, then—as any words of procreation in a will are held 
to indicate an intention to create an estate tail in the absence. 
of avowed intention to the contrary, and the cardinal maxim. 
is that the intention of the testator shall be given effect to as: 
nearly as may be—John takes an estate in special tail, which 
he can convert into a fee simple absolute at any time during 
the life of his wife Mary by disentailing deed under 8 & 4 
William 4, c. 74, but if he omits to do this before Mary's 
death without issue, he becomes tenant in tail after 
bility of issue extinct, when he cannot bar the 
generally has the powers of a tenant for life. eer 

Q. Aman having frecholda, copyholds, leassholde, money én 
the funds, and other personal estate, wishes to Se aaenae 
and other legacies, and to divide the residue of hie property. 
equally between hie nephews and nieces living at his death, 
and the children of euch of them as may then be dead leaving: 
icons. Sketch. in outline such a will as you raommend him 
to make. 
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A. I should recommend hiti-o give the whole of his pro- 
perty to trustees, upon trust to sell and convert into money 
such part of it as was not money, and to pay the various 
legacies and distribute the residue equally as mentioned. 
Having in view the provisions of the Mortmain Act, 1888 
(51 & 52 Vict., c. 42), the will should contain a direction to 
pay the charitable legacies out of such part of the whole 
estate as consists of pure personalty in priority to any other 
legacies of the same degree. 

Q. A testator who died in 1834, devised Blackucre to A and 
hie heirs, und the residue of his real estate to Band his heirs. 
A died intestite in the testator’s lifetime. Al the testator’e 
death Blackacre waa claimed by B, by A’a heir, und by the 
testator's heir. Who was entitled to it? Would it have been 
different if the will had been made in 1840? 

A. Where the testator died in 1835, his heir-at-law was 
entitled ; because the devise to A lapsed, and a residuary 
devise did not then pass lapsed and void devises as it does 
now by | Vict., c. 26. But if the testator died in 1840, this 
being since 1 Vict., c. 26, under sec. 24 of that Act, the re- 
siduary devisee B would take; unless A were a child or 
other issue of testator and left issue living at testator's 
death, when A's heir would take by force of sec. 32 of the 
same Act. 

Q. Land wae limited to A for life, remainder to B for life, 
‘yemainder to the right heirs of C. A died in 1870; C died 
in 1875, leaving D hie heir, and having by hie will devised 
ail hie real etate to E; B died in 1878, and F wae then 
the vight heir of 0. Who became entitled to the land at B's 
death? 

A. The limitation to the right heirs of C conferred a 
‘vested remainder in fee simple on D so soon as C died, and 
D could dispose of it. If D did not dispose of it, and died . 
late, we should fhot look for D's heir, but the ancestor 
Oa baie (8 & 4 Wm. 4, c. 106, sec. 4); therefore F ultimately 
ame entitled at B's death. 
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Q. 4 testator gave all his Property to trustese wpon treat 
for hie daughter, mulyect to a condition that she would forfeit ¢¢ 
tn cass she married without their consent. This property con- 
stated of rent and personal estates, and money charged on land. 
The daughter married without the consent of the trustess. What 
une the effect of the marriage upon the property given by the 
will, and why ? 

A. As regards the real estate and the money charged on 
land, the daughter forfeits all her interest; but as regards 
the personal estate, the condition is regarded as merely in 
terrorem and void unless there is a ziftover, and as there ia here 
no gift over, the daughter does not lose the persenal estate. 


11.—HvussBanp ann WIFE.—SR&TITLEMBENTS. 


Q. Give an outline of a marringe settlement of real 
property. 

A. Date: Parties—(1) intendad husband, (2) mtended 
wife, (3) trustees; Texstatum; in consideration of intended 
marriage the settlor conveys the real property to the trustees 
in fee simple—To use of settlor and his heirs until marriage, 
and afterwards—To use that the intended wife shall, during 
the joint lives of herself and her husband, receive a yearly 
rent charge (payable half yearly, the first payment to be made 
six calendar months after the marriage) aa pin money for her > 
separate use without power to anticipate; and subject 
thereto—To use of husband for life sans waste; with re- 
mainder—To use that the wife surviving her husband shall 
receive a jointure rent charge for life, commencing from the 
death, and payable half-yearly ; and subject thereto—To use: 
of trustees for 1000 years to raise portions for younger chil- 
dren ; and subject thereto—To use of first and other sons of 
the marriage in tail male in succession, according to seniority ; 

with remainder—To use of the daughters as tenants incommon 

Jn tail, with cross-remainders amongst them; with remainder’ 

_—To use of settlor in fee simple. There should be clauses’ 
(1) fixing amount of portions and giving husband power of" 
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-gppointment with a hotchpot Aause; (2) declaring truste of 
portion term ; (3) advancement clause; (4) power for hus- 
band to jointure a future wife, and charge portions for children 
of future marriage ; (5) trustees to be such for Settled Land 
Act and Conveyancing Act; (6) power for husband (and after 
his death for trustees) to mortgaye for improvements ; (7) hus- 
band to be the person to appoint new trustees; (8) any 
special clauses desired; (9) settlement to be void unless 
marriage takes place within 12 months. (Prideaux, Vol. IT.) 

Q. Sketch in outline w marrigge settlement of £5,000 con- 
sole belonging to the wife, upon usual trusts, omitting all 
clauses and powers sufficiently provided for by statute. 

A. Date; Parties—(1) intended husband, (2) intended 
wife, (3) trustees; Recitals—{1) of intended marriage, (2) of 
agrecinont for settlement, (3) of transfer of consols to trustees; 
Testatum—Declaration that trustees should hold consols (a) 
until marriage, in trust for wife, and (b) after marriage, upon 
the following trusts, i.¢., (1) Trusts to retain, or sell and 
invest, with power to vary investments; (2) Trust to pay 
income to wife for life, for her separate use without power of 
anticipation, with remainder to husband for life; (3) Trust in 
remainder as to corpus and income for children as husband 
and wife, or survivor, appoint, and, in default of appointment, 
equally—sons at 21, and daughters ut 21 or marriage, with a 
hotchpot clause; (4) Trusts (on default of issue) for wife 
surviving coverture absolutely, but otherwise as wife by will 
appoints, and in default of appointment to ber next-of-kin 
under thestatutesexcluding husband. Then come--Agreement 
to settle future acquired property on like trusts, if so intended ; 
Investment Clause ; Power to appoint new trustees conferred 
by Conveyancing Act, 1881, to be vested in husband and wife 
and survivor; Solicitor trustee to charge costs ; Settlement 
to be void unless marriage within 12 months ; Testimonium 

(Prideanz, Vol. IL.) If the settlement were of the husband's 
property, he would have the first life interest, and the trust 
(4) on defeat of issue would simply be for him sbeolutely. 








en ee 38d 
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Q. What is the object of Tacuhamanaiaiee 
of appointment among children? Show how such a dauss 
may operate favourably towards the repreeentatives of « child. 
dying before appotntment. 

A. To prevent a child to whom an appointment has been 
made taking any share in the unappointed funds without 
bringing the appointed share into account. Under such a 
clause, the representative of such child will share the unap- 
pointed fund with the children to whom no appointments 
have been made ; whereassin the absence of the clause, the. 
children to whom appointments have been made will also be 
entitled to share in the unappointed funds. ‘° 

Q. How can copyholds, leaseholds, and personal chattels be 
ecttled to accompany freeholila in strict settlement f 

A. Copyholds should be surrendered to the use of trustees 
as joint tenants of a customary estate in fee simple upon 
trusts, and leaseholds and personal chattela should be 
assigned to the trustees absolutely to be held upon trusts 
and subject to powers and provisions—corresponding as 
nearly as law and circumstances permit with those relating 
to the freeholds. But as regards leascholds and chattels, 
there must be a provision that they shall not vest absolutely 
in a tenant in tail by purchase unless he or she attains 21. 

Q. Under a settlement, an estate was charged with £10,000 
for younger children, and subject thereto was settled in the: 
usual way upon the first and other sons of the marriage in 
tail male. The eldest child of the marriage was a daughter, 
but the first eon pre~deceased his father, wpon whoes death the 
estate devolved upon the seeond-born son. Would he and the 

eldest datighter, or either and which of them, be entitled to par- 
ticipate tn the division of the £10,000 amongthe younger children? — 

A. The eldest child being a daughter would be entitled . 
to participate in the division of the £10,000, but not the 
second born son:—younger children, in fact, meaning | 
those not taking the estate under the — ——_ 
(Prideaux, Vol. IT.) : 

x2 
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Q. (a) Can an infant, and if so, at what age, make a 
valid and binding settlement on marriage, and if 90, how? 
(b) A married man conveyed an estate to trustees upon trust 
for his wife and children, und afterwards agreed to sell the 
same estate for value toa purchuser with notice of the setile- 
ment. Can the purchaser insist upon having the estate, or 18 
the netilement valid as against him? (c) A, upon his 
marriage, settled a part of his own property upon trust for 
himeelf until he should dispose of the sume, or become bank- 
rupt. He afterwards became bankrupt. Would such a 
settlement be binding upon his trustee in bankruptcy ? 

A. (a) At infant not under 20, if a male, or 17, if a 
female, can make a binding settlement on his or her marnage, 
with the sanction of the Court of Chancery under 18 & 19 Vict., 
ce. 48. (6) If the settlement is really a voluntary one, the 
settlement will be void as against the purchaser, even 
although, at the time he purchased, he had notice of it, 
under the provisions of the 27 Elizabeth, c. 4. (c) No; 
such a settlement will not be binding on the trustee. If, 
however, A acquired any property with his wife on the 
marriage, the settlement will be considered to be made with 
her property, and be valid up to the value of the property 
6o received. (Prdeaux, Vol. II.) 

Q. Note the effect of marriage upon the wife's freeholda, 
leaseholds, chosen in action, and choses wn possession 
respectively. : 

A. By the common law—the husband became entitled to 
receive the rents and profits of the freeholds during the 
coverture, and, if he survived her, might have an estate by 
curtesy for his own life; he could deal with the leaseholds 
in any way except dispose of them by will, and, so far as he 
did not dispose of them infer viros, they passed to the sur- 
vivor; the choses in possession vested absolutely in him ; 
and the choses in action vested abeolutely in him, provided 
he reduced them into possession during the coverture, other- 
wise they passed to the survivor, but, if he survived, he took 
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as administrator. Equity pennitted property to be given to 
the separate use of a woman, in which event the husband 
could only take (1) what the wife chose to give him, and (2) 
curtesy out of undisposed of freeholds of inheritance, and 
(3) undisposed of chattels real as her administrator; it also 
permitted the restraint on anticipation, which prevented her 
giving him anything beyond the incomo as it fell due; it 
also gave the wife her equity (or right) to a settlement out 
of her chose in action, which the husband could only reduce 
into possession by the aid of a court of equity; and it set 
aside a secret conveyance or settlement by a woman pending 
her marriage as a fraud on marital rights, exvept in a few 
rare instances. The Legislature, by 338 & 34 Vict., c. 93, 
enacted that (1) the wages, carnings, and savings of every 
mamied wornan should be her separate property ; and (2) 
that personalty acquired as next-of-kin, and money not 
exceeding £200 under a deed or will, and the rents and 
profits of freeholds and copyholds acquired by descent, should 
be separate property where the marriage was after the 
9th August, 1470, and the property was acquired during 
coverture ; and lastly, by 45 & 46 Vict., c. 75, it is enacted 
(1) that all real and personal property belonging to a 
woman married after 1482, or coming to her during the 
marriage, shall be her separate property ; and (2) that where 
@ woman was married before 1883, ull property, ‘‘ her title 
to which, whether vested or contingent, and whether in 
possession, reversion, or remainder, shall accrue" after 
1882, shall be separate property. In construing the words in 
inverted commas, the Court of Appeal held, in Reid v. Reid, 
$1 Ch. D., 402, 55 L. J., Ch., 294, that where a reversionary 
interest was acquired before 1483 by @ married woman, but 
it fell into possession after 1882, the Act does not make this 
separate property, as there can only be one accrual of 
title. 

Q. How far ie the concurrence of the wife necessary (1) in 
conveyance by her husband of his freecholde, copyholds, and 
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Q. (a) Can an infant, and if so, at what age, make a 
valid and binding setlement on marriage, and if 80, how? 
(b) A married man conveyed an estate to trustees upon trust 
for his wife and children, and afterwards agreed to sell the 
same estate for value toa purchaser with notice of the settle- 
ment. Cun the purchaser insist upon having the estate, or te 
the setllement valid as against him? (c) A, upon his 
marriage, settled a part of his own property upon trust for 
himeelf until he should dispose of the sume, or become bank- 
rupt. He afterwards became bankrupt. Would such a 
settlement be binding upon his trustee in bankruptcy ? 

A. (a) An infant not under 20, if a male, or 17, if a 
female, can make a binding settlement on his or her marnage, 
with the sanction of the Court of Chancery under 18 & 19 Vict., 
c. 43. (6) If the settlement is really a voluntary one, the 
settlement will be void as against the purchaser, even 
although, at the time he purchased, he had notice of it, 
under the provisions of the 27 Elizabeth, c. 4. (c) No; 
such a settlement will not be binding on the trustee. If, 
however, A acquired any property with his wife on the 
marriage, the settlement will be considered to be made with 
her property, and be valid up to the value of the property 
so received. (Prdeaux, Vol. II.) 

Q. Note the effect of murriage upon the wife's freeholda, 
leaseholds, choses in action, and choses im possession 
respectively. 

A. By the common law—the husband became entitled to 
receive the rents and profits of the freeholds during the 
coverture, and, if he survived her, might have an estate by 
curtesy for his own life: be could deal with the leaseholds 
in any way except dispose of them by will, and, so far as he 
did not dispose of them inter vivos, they passed to the sur- 
vivor; the choses in possession vested absolutely in him ; 
and the choses in action vested absolutely in him, provided 
he reduced them into possession during the coverture, other- 
wise they passed to the survivor, but, if he survived, he took 
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as administrator. Equity permitted property to be given to 
the separate use of a woman, in which event the husband 
could only take (1) what the wife chose to give him, and (2) 
curtesy out of undisposed of freeholds of inheritance, and 
(3) undisposed of chattels real as her administrator; it aleo 
permitted the restraint on anticipation, which prevented her 
giving him anything bevond the income as it fell due; it 
also gave the wife her equity (or nght) to a settlement out 
of her chose in action, which the husband could only reduce 
into possession by the aid of a court of equity; and it set 
aside a secret conveyance or settlement by a woman pending 
her marriage as a fraud on marital rights, except in a few 
rare instances. The Legislature, by 33 & 34 Vict., c. 93, 
enacted that (1) the wages, earnings, and savings of every 
marned woman should be her separate property ; and (2) 
that personalty acquired as next-of-kin, and money not 
exceeding £200 under a deed or will, and the rents and 
profits of freeholds and copyholds acquired by descent, should 
be separate property where the marriage was after the 
9th August, 1470, and the property was acquired during 
coverture; and lastly, by 45 & 46 Vict., c. 75, it is enacted 
(1) that all real and personal property belonging to 
woman married after 1452, or coming to her during the 
marriage, shall be her separate property ; and (2) that where 
a woman was married before 1883, all property, ‘her title 
to which, whether vested or contingent, and whether in 
possession, reversion, or remainder, shall accrue" after 
1682, shall be separate property. In construing the words in 
inverted commas, the Court of Appeal held, in Reid v. Reid, 
81 Ch. D., 402, 56 L. J., Ch., 204, that where a reversionary 
interest was acquired before 1483 by a married woman, but 
it fell into possession after 1862, the Act does not make this 
— property, as there can only be one accrual of 


wa How far is the concurrence of the wife necessary (1) in 
conveyance by her husband of hie fresholde, copyholds, and: 
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leaseholds respectively; and (2) im conveyance by him of her 
own freeholds, copryholds, and leaseholds? 

A. (1) It is not necessary at all, as under 3 & 4 Wm. 4, 
c. 105, alienation by the husband bars dower (where the 
marriage is after that Act) out of estates of inheritance, and, 
as to leaseholds, it never was necessary. (2) By Common 
Law, as regards her freeholds and copyholds, she must 
concur by deed acknowledged, as otherwise the husband 
could only pass his right to the profits during the coverture 
and his curtesy estate (if any); but as regards her leaseholds 
it was not necessary. If the marnage took place before 
18838, but ‘she* became entitled to any of the properties for 
the first time after 1882, or if the marriage was after 1882, 
then in any event she alone can dispose of the property. 

Q. A husband has contracted to sell his wife's reversionary 
leassholde. Ja her concurrence in the conveyance necessary, 
and, if so, must she acknowledge the eed? 

A. Unless the leaseholds are separate use property, the 
husband has the same mnghts in his wife's reversionary 
leaseholds as he has in her leaseholds in possession, and can 
dispose of them by act inter vivos without her concurrence 
(Donne v. Hart, 2 R. & M., 360), unless the interest is of 
such a nature that it cannot possibly vest in the wife during 
coverture. (Duberley v. Day, 16 Beav., 33; Prideaux Vol I.) 
If it is separate use property, then his contract to sell is 
valueless, as she only can dispose of it. 

Q. A hueband and wife, married in 1868, propose to 
borrow money on the security of the wife's reversionary one- 
third share expectant on her mother’s death, and not settled to 
her separate use, in the residuary estates bequeathed by the 
wille of her grandfather who died tn 1855, and of her father 
who died in 1875. The eetates consist of console and railway 
stocks. What eort of security can they give, and what pre- 
cautions ahould the lender take? 

A. As the wife's title accrued in 1855 and 1875 respeo- 
tively, the property is not made separate use property by 
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statute. (Reid v. Reid, ante page 188.) As regards the 
one-third share under the 1855 death, that is a reversionary 
interest in personalty acquired before 1858 and consequently 
Malins’ Act (20 & 21 Vict., c. 57) gives no power of disposal. 
The wife's power of disposition is therefore in abeyance 
during the coverture, and the mortgage executed by both 
will merely pass the interest which the husband has, é.e., his 
expectant right to the fund if it falls into possession during 
his life, subject to the wife's equity to a settlement, and alao 
subject to be lost by both*the tenant for life and the wife 
surviving. the husband (Purdew vy. Jackson, 1 Rues. 1.) 
But as to the share under the 1875 death, the*husband and 
wife are empowered by Malins’ Act to dispose of it by deed 
acknowledyed. The lender should take an assignment by 
way of mortgage of both interests; enquire of the trustees 
in both cases if they have notice of any other charges; and 
give notice to them of the assignment as soon as made, 

Q. What alteration has been made by the Conveyanotng 
Act, 1881, with reapect to conveyance bya husband to his wife, 
and by a wife to her husband ? 

A. By section 50, cither may, after 1881, couvey to the 
other freehold land, or a thing in action, by the hke means, 
by which either might convey it to a stranger. Prior to 
1882, this would only have been done by conveying to «a 
third person to the use of, or in trust for, the husband or 
wife. 

Q. What power of testumentary disposition of real and 
personal property respectively had a married woman before 
let January, 1883, and what additional power of testamentary 
disposition does she possess since that date? 

A. Before that date, a married woman could only make a 
will of real or personal estate settled to her separate use as 
of right, and a will of personalty, not being separate property, 
with her husband's consent, which might be revoked at any 
time before probate ; but since that date, she has also the 
added powers (1) if married before 1883, of ‘making a will 
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of all property coming to her during the coverture after 1882, 
and (2) if married after 1882, of willing all her property at 
the date of, and also acquired during the coverture. (In re 
Price, Stafford v. Stafford, 28 Ch. D.; 709; 54 L. J., Ch., 
509.) 

QY. What is meant by the acknowledgment of a deed by a 
married woman? How far is acknowledgment necessary in 
the conveyance of freeholds by women who were married (a) 
before, und (b) after 1882 ? 

A. The examination of the Woman apart from her hus- 
band, before a judge of the Superior Courts or a County 
Court, or oné commissioner appointed for the purpose under 
the Fines and Recoveries Act, as to her knowledge of the 
deed and to ascertain if she freely and voluntarily consents 
thereto. (8 & 4 Wm. 4, c. 74, sec. 80; 45 & 46 Vict., c. 39, 
sec. 7.) (a) It is always necessary, except where the pro- 
perty is settled to her separate use (and even then to pass the 
legal estate if that is vested in the husband), or acquired 
after 1882 ; (6) it is not necessary in any case, by reason of 
the provisions of the Married Women's Property Act, 
1882. 

Q. How far ie a provision that « life interest given to any 
person uniler a settlement shall cease on bunkruptey or aliena- 
tion valid ? 

A. Unless there is a gift over, it is simply void. But 
assuming there is a gift over, then (1) if the property settled 
comes from the life tenant, the gift over is good ayainst his 
alienees, but void against the trustee under his bankruptcy ; 
but (2) as regards property coming from any other person 
(e.g., where such an interest is given to the husband in a 
settlement of the intended wife's fortune) the provision is 
altogether good; and (3) if a husband has received part of 
his wife's fortune on the marriage, and settled his own 
property with such a life interest for himself, the provision is 
good to the extent of the wife's fortune which he so received. 
(Prideaux (Dissertation on Settlements), Vol. II.) | 
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Q. What are the requisites and incidents of dower, freebenoh 
and curtesy ? 

A. The requisites of dower as now existing, under the 
3&4 Wm. 4, c. 105, are (1) marriage, (2) death of the hus- 
band, leaving some estate of inheritance (either legal or 
equitable) not disposed of by him, and without his having 
barred the dower, which he may do by a simple declaration 
in any deed or hia will. The requisites to freobench are (1) 
a custom in the particular manor allowing it, (2) death of the 
husband leaving some estate undisposed of by him out of 
Which, according to the custom, she may claim it. It may 
be noticed that 3 & 4 Wm. 4, ¢. 105, does not epply to free- 
bench. The requisites of curtesy are (1) marriage, (2) seisin, 
(3) issue born alive capable of inheriting, and (4) death of 
the wife. The incidents of all the foregoing may be atated 
to be the right of holding the property in question for life ; 
with certain powers of leasing conferred by 40 & 41 Vict., 
c. 18; and as regards curtesy only, all the powers of a tenant 
for life under the Settled Land Act, 1882. 

Q. Describe the nature and incidents of a tenancy by the 
curtesy. 

A. It is a life estate which the husband takes in all his 
wife's lands of inheritance in possession, of which she was 
the legal or equitable owner in severalty or in common, pro- 
vided (1) he survives her, (2) there was a legal marriage sub- 
sisting at her death, and (3) issue born alive capable of in- 
heriting. It attaches to separate use property, unless the 
wife has disposed of it by deed or will. As to gavelkind 
lands, it is independent of the birth of issue, but only 
extends to a moiety, and ceases on re-marriage. A tenant by 
curtesy (but not a tenant in dower) has all the powers of a 
tenant for life under the Settled Land Act, 1882. 

Q. In whut cases is a wife now dowuble, and how can her 
right to dower be defeated by her husband } 

A. She is now dowable only out of estates of inheritance 
(legal or equitable) of which her husband dies possessed, and 
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which he has not disposed of by his will. The husband can 
defeat her right to dower by ordinary declaration for that 
purpose made by him, by any deed, or by his will; the wife’s 
dower is also subject to the debts of the husband charged on 
the land. (3 & 4 Wm. 4, c. 105.) 

Q. By what methods cun dower be barred? State the rule 
as to legacies in satisfaction of dower. 

A. If the parties were married since Ist January, 1834, 
the dower may be barred by a simple declaration under 
3&4 Wm. 4,c. 105. If prior to*that date it can be barred 
by legal jointure, a fine, or uses to bar dower. The point as 
to a legacy in satisfaction of dower would of course only 
apply to the case of persons married on or before Ist January, 
1834. Where the will contains provisions inconsistent with 
the assertion of her right to dower, the legacy will satisfy it 
in the sense that she will be put to her election and not 
allowed to claim the dower and the legacy. 

Q. What was the modern form of a limitation to uses to 
bar dower, and in what does its efficacy exist ? 

A. A general power of appointment by deed was first 
given to the purchaser, by which he could dispose of the 
lands for any estate at any time during his life; in default of, 
and until appointment, the lands were given to the purchaser 
for life; and on determination of that estate, by any means, 
in the purchaser's life, a vested remainder was given to a 
trustee and his heirs during the purchaser's natural life in 
trust for him ; with an ultimate remainder to the purchaser, 
his heirs and assigns. The efficacy was that it prevented 
dower attaching, for during the life of the purchaser he had 
no estate of inheritance in possession. 

Q. What are a wife's pin-money, jointure, and purapher- 
nalia; and what arrears of pin-money are recoverable by her 
and her legal pereonal representative respectively ? 

A. Pin-money is a yearly allowance secured to the wife 
by eute-nuptial settlement for dress and personal expenses 
waitable to the position of the husband. The wife can 
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recover one year’s arrears, uniess the husband hes paid all 
her personal expenses, in which case she can recover nothing ; 
unless she has complained and been assured by her husband 
that she will have it ultimately, in which case she can 
recover all the arrears. The wife's representatives cannot 
(from the very nature of the property) recover any arrears. 
Legal jointure is a competent livelihood of freehold for the 
life of the wife at least, to take effect presently in possession 
or profit after the death of the husband ; it was an effectual 
bar of dower; it had to be made to the wife directly and not 
to any one in trust for her, and in lieu of her whole dower, 
and before marriage. Equitable jointure is a provision out 
of freeholds lacking any of the above-mentioned particulars, 
or a provision out of personalty ; and only put the wife to 
her election between it and her dower. Paraphernalia com- 
prise the wife's wearing apparel and ornaments and gifts of 
jewels, &c., from her husband, to which she is entitled, 
beyond her dower, provided the husband predoceasea her 
without huving disposed of them in his life. They are liable 
to the husband's debts, and must carefully be distinguished 
from separate estate. 

Q. What ia the effect of the Married Women's Property Act, 
1882, with respect to grants of probate aud administration of 
personal estate } 

A. It enables probate or administration to be granted to 
@ married woman without the assent of her husband; if so 
granted, it enables her to deal with the property without his 
coneurrence; it makes her separate estate liable for any 
devastavit; and it releases the husband from all liability 
unless he has acted or intermeddled in the administration. 


(Bee section 24.) 


12.—INCORPOREAL HIEREDITAMENTS. 


Q. ee eon of imecor- 
poreal hereditaments. | 
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A. According to Blackstone, incorporeal hereditaments 
are chiefly of 10 sorts. 1. Advowsons. 2. Tithes. 3. Com- 
mons. 4. Ways. 5. Offices. 6. Dignities. 7. Franchises. 
8. Corrodies or pensions. 9. Annuities. 10. Rents. They 
have been classified as 1. Appendant. 2. Appurtenant. 3. 
In gross. 

Q. Define common appendant, and show in what respects 
this right has been especially favoured by the law. 

A. The Common Law right of every free tenant of arable 
land to depasture on the lords’ wastes all cattle needed for tillage 
and manurance of the lands. The Common Law favoured 
it by holding that it was implied in a grant of arable land as 
of necessity ; and that it is not necessary to prescribe for it, 
as it arises by operation of law and in favour of tillage ; and 
that it is apportionable, and is not lost by afterwards con- 
verting the arable land into pasture or building on it. 

Q. Mention the characteristics of commona, (a) appendant ; 
(b) appurtenant; (c) in grose. 

A. Common appendant arose from necessity, and was the 
Common Law night of every free tenant of arable land to 
depasture on the lord's wastes all cattle needed for tillage and 
manurance of the land (i.e., horses, cattle, and sheep, which 
are thence called commonable beasts) ; the number of beasts 
put on was not to exceed as many as the common would 
feed during the winter ; as it is of common right, it need not 
be prescribed for, and on a sale of part of the lands in respect 
of which it arises, it can be apportioned ; and it passes along 
with the lands in respect of which it arises. Common appur- 
tenant is annexed to some corporeal hereditament, but is 
against common right because it depends on a special grant 
(either express or implied from long usage); it cannot be 
apportioned, and fails altogether when it cannot be exercised 
in its integrity ; it may be created at the present day; and it 
aleo passes along with the property in respect of which it is . 
claimed. Common in gross is the right of the owner to a 
“profit « prendre out of the lands of another, arising hy express 
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grant to the commoner, and’ not as appendant or appur- 
tenant to any corporeal hereditament ; it requires a deed for 
its transfer. 

Q. Explain the rule that rent-charges aud righta of com 
mon appurtenant should be regarded aa being “ against com- 
mon right.” What consequences have been deduced from the 
rule with respect to hereditaments of these kinds? 

A. They are not of common right, for they do not arise 
by implication of law only as did common appendant, but by 
express grant, or (as to common appurtenant) by prescription 
or custom; and, unlike common appendant, they may be 
created at the present day. Common appendaut was extin- 
guished by purchase of all the lands over which the right 
existed ; but rent-charges and commons appurtenant were 
regarded as entire and issuing out of every part of the land 
charged. Consequently, the purchase or release of any part 
of the lands subject toa rent-charge, or common appurtenant, 
destroyed the charge or common. By 17 & 18 Vict., ¢. 97, 
the rent-charge was made apportionable, and by 22 & 23 
Viet., c. 35, the release of a portion of the lands from the 
rent-charge no longer destroys the whole rent-charge. 

Q. (a) What is common of puature’ (by) What are the 
two kinde of common of pasture uaually met with? (c) When 
rights of common are appurtenant to lund, will they pase by 
a conveyance of the laud without mention of the appur. 
tenances ? 

A. (a) Common of pasture is the nght of taking part of 
the produce of another man’s land by the rnouths of common- 
able beasts. (6) Connuon appendant and common sppur- 
tenant. (c) Yes. (Svlme v. Bullock, 3 Ley., 165; Sache- 
verill v. Porter, Cro. Car., 482; see notes to Tyrringham’s 
Case, Tudor's Conveyancing Cases.) 

Q- What are the principal methode by which rights of 
common may be extinguished ? 

A. By express release ; unity of seiain ; or abandonment. 

Q. What ie an casement? State what ie meant by an 
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affirmative easement, and whaf is meant by a negative ease- 
ment. Give an instance of each. 

A. An easement is a privilege without .profit which the 
owner of one tenement, which is called the dominant tene- 
ment, has over another, which is called the servient tene- 
ment, to compel the owner thereof—(1) to permit to be done, 
or (2) to refrain from doing, something on the servient tene- 
ment for the advantage of the dominant tenement. The 
former is called an affirmative easement, and the second a 
negative easement. An instance of the former would be 
where the owner of Whiteacre has a night of way over Black- 
acre, he can,compeb,the owner of Blackacre to permit him 
to go along the way. An instance of the second would be 
where the owner of Whiteacre has ancient lights in a house 
on his estate, he can restrain the owner of Blackacre from 
doing any act on Blackacre which will deprive him of his 
accustomed light and air. 

Q. Explain prescription and custom ; continuous and die 
continuous easements. 

A. Prescription, which is personal, is for the most part 
applied to persons being made in the name of a certain person 
and his ancestors, or of those whose estate he held, or in 
bodies politic or corporate and their predecessors; but a 
custom, which is local, is alleged in no person, but laid 
within some manor or other place. Continuous easements 
are those of which the enjoyment is, or may be, continual 
without the necessity of any actual interference by man, asa 
waterspout, or right to light and air, or drains ; discontinuous 
easements are those the enjoyment of which can only be had 
by the interference of man, as nights of way or a right to 
draw water. 

Q. Under what cirewmetances does there arise a way of 
necensity? How is tt limited, and by whom ia it to be selected, 
where more than one way 18 available ? 

_A. A way of necessity arises either where a man grants 
| g piece of land in the middle of his field, or where the grantor 
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conveys all the lands surrotnding his field, and retains 
the field, provided in neither case an express right of way is 
granted or reserved. It is limited to such a right of way as 
will enable the owner of the close to enjoy it in the same 
condition as at the time of the grant, ¢.g., if the close is 
arable or meadow, the owner may not put up houses and 
claim a right of way to them for his tenants. (Corporation of 
London v. Riggs, 13 Ch. Div., 798.) The grantee is restricted 
to such one way as will be convenient for the reasonable 
enjoyment of the premises; but, subject to this rule, the 
grantor is probably justified in assigning such a way as he 
can best spare. (Woolrych on Ways, 34.) ; 

Q. Distinguish easements from those righta which, though 
similar to them in other reapects, are not annewed to the 
ownership of land. 

A. The distinction is that easements are rights of pro- 
perty enjoyed by a person as accessory to his ownership of 
land, and for its convenience over the land of another, by 
reason whereof the latter is bound to permit some definite 
use (not involving participation in the soil or its produce) of 
his land, or to refrain from some particular use of it; whilat 
an casement in gross is a right similar in extent but not an- 
nexed to the ownership of land, and exists because of a 
licence todo on another person's land that which, without 
such licence, would be « trespass, and is not alienable, and 
may be determined at any time by the withdrawal of the 
licence. (Edward's Compendium, 271, 272.) 

Q. Define the ensement of watercourse, and explain the 
various methods by which it may be acquired. 

A. The right which a man has to the benefit of the flow of 
water in a defined channel. It may be acquired by express 
grant, or implied grant, or prescription under.2 & 3 Wm. 4, 
ce. 71, or statute. (Sury v. Pigot, Indermaur’s Conveyancing 
and Equity Cases, 11.) 

Q. By what means may easements be extingusehed ? 

A. They may be extinguished by express release, by the: 
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authority of Act of Parliamefit, by unity of seisin, or by 
abandonment. As to abandonment, it is not necessary to 
show any definite period of non-user; it is not so much the 
duration of the cesser as the nature of the act done by the 
grantee of the easement, or of the adverse act acquiesced in 
by him, and the intention in him which either the one or the 
other indicates, which are material. As to extinguishment 
by unity of seisin, this will not occur where the easement is 
one of necessity, or is some right arising ex jure natura. 
(Sury v. Pigot, and Notes, Indermaur’s Conveyancing and 
Equity Cases, 11.) 

Q. What change was made by the Prescription Act in the 
law reepecting rights to light and rights of way respectively ? 

A. Forinerly a title by prescription could only be acquired 
by enjoyment time out of mind, i.e., since the first day of 
the reign of Richard I.; then the judges established an arti- 
ficial rule by which twenty years’ adverse and uninterrupted 
enjoyment of an incorporeal hereditament, uncontradicted 
and unexplained, was cogent evidence from which the jury 
should be conclusively directed to presume a grant or other 
lawful origin of the possession. The Prescription Act, 2 & 3 
Wm. 4, c. 71, enacted (inter alia) that rights to light are 
to be indefeasible after enjoyment without interruption for 
twenty years, unless enjoyed by consent in writing; and that 
rights of way and other easements (except light) are not to 
be defeated, after twenty years of such enjoyment, by merely 
showing the precise time when they began to be enjoyed, 
and after forty years of such enjoyment are to be indefea- 
sible; and as to rights of common and other profits a prendre 
(except tithes, rent, and services) fixed the periods of thirty 
and sixty years. The time must be reckoned back from the 
date of action brought ; and interruption must be acquiesced 
in for a year after notice, or it is of no avail. 

Q. What interest hae the owner of an advoweon in the 
pareonage house and glebe lands? If he selle the advoweon 
during a vacancy of the living, what result eneues ? 
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A. As patron, he enjoys the perpetual right of presenta- 
tion to the benefice ; but he has no property or interest as 
such in the parsonage house and glebe lands. The advowson 
passes with the exception of the right to present on that 
particular vacancy, which is considered tvo sacred a thing to 
be bought and sold, the sale of such a right being simony ; 
the vendor accordingly presents whom he will, and, if he 
does not present within six months, the right lapses to the 
bishop, and in turn to .he archbishop and, finally, the Crown. 

Q. In what cases, and subject to what restrictions, oan 
quit-rents and other perpetual charges be compulsorily ree 
deemal ? 

A. Where there was, at the end of 1881, a quit-rent, chief 
rent, rent-charge, or other annual sum issuing out of land— 
not being tithe rent-charge, or a rent reserved on a sale or 
lease, or a rent payable under a building grant, or a payment 
which is not perpetual—any person interested in the land 
may, by signed writing, require the Land Commissioners to 
certify under seal the sum in consideration whereof the rent 
may be redeemed, and may then give one month's notice in 
writing to the person who is absolute owner of the rent, or 
can absolutely dispose thereof, or cun give an absolute dis- 
charge for its capital value, and may then pay or tender the 
certified value to such person, and on proof thereof get a 
certificate from the Commissioners absolutely freeing the 
land. (Conveyancing Act, 1841, section 45.) 

Q. State the menning of the following terma :—Franchise, 
tay-tmpropriator. 

A. A franchise is a royal privileye subsisting in the hands 
of a subject, ¢.g., to have a market, forest, fishery. Lay- 
impropriator denotes the owner of an advowson who has 
obtained it because it was vested in Henry 8 by statute and 
was afterwards granted by the Crown to a layman as a lay 
,interest. (Edward's Compendium, 258.) 

Q. Explain the meaning of the term “ free-fishery,” 
A. A free-fishery is the exclusive right of fishing in 6 
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public river, and is a franchise granted by the Crown to, or 
vested by prescription in, a private person and his heirs; the 
owner has a qualified property in the fish before they are 
caught; grants of this description can no longer be made by 
the Crown, being prohibited by Magna Charta. (Stephen's 
Commentaries, 10th edition, 674-676. ) 

Q. Describe the leqgul nature and incidents of personal 
annuities. 

A. A personal annuity is an incorporeal chattel and per- 
sonal property; it consists of an annual payment not charged 
on real estate ; it may be limited to the grantee, or to him 
and his heirs, or the heirs of his body ; if given to the grantee 
and his heirs, it will descend to the heir on an intestacy, but 
will pass under a bequest of all the grantee’s personalty; if 
given to the grantee and the heirs of his body, the grantee 
tukes a fee-simple conditional on his having issue and not an 
estate tail, but on his death without having had issue the 
wunuity ceases; if given to the grantee for ever, it will 
devolve on the grantee’s legal personal representative and 
not on his heir. 


13.—CoPYHOLDs. 


Q. What was the origin of manors? Can they now be 
created? Mention the legal incidents of a munor. 

A. They originated in the large tracts of land granted by 
the Conqueror to his followers; which, being much larger 
than the tenant in capite could make use of in person, were 
subinfeudated or granted out by him to be held of hin ander 
certain services. They must all have been created prior to 
the statute of Quia Emptores, 18 Edw. 1, c. 1, which put an 
end to subinfeudation. By the grant of “a manor” will 
pass the demesne lands, the frechold of lands held by copy- 
hold or customary tenants, the pastures, wastes, commons, 
mines, minerals, quarries, Woods, and the ground and soil 
thereof, fisheries, fealty, suit of court, rents, and generally 
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& 
all the services, Courts Baron with the fines and perquisites 
annexed thereto, Courts Leet with the like fines and perqui- 
sites, franchises and advowsons appendant. (See also Con- 
veyancing Act, 1881, section 6.) 

Q. Bxplain the nature of the lord’e right to a fine on the 
alienation of copyholds. 

A. It is a night founded on the custom of manors. In 
some manors the fine was always fixed; in others it was 
anciently arbitrary. An arbitrary fine is limited now to two 
years improved value of the’land after deducting quit rents. 

Q. Describe the different kinds of fines payable by custom 
in respect of copyholi estates. ° 

A. Fines have been classified as payable (1) on the death 
of the lord, (2) on change of the tenunt, and (3) for heences 
to empower the tenant to alienate, to demise for more than 
one year, and the Ike.  Adiittance-fines are either certain 
or arbitrary, but the arbitrary fine must be reasonable and 
Inust not exceed two years’ clear intrinsic value (except in 
the case of joint tenants and of remainder-men for lives) 
where the copyholder has ao mght to demand admission. 
(Elton on Copyholds, 128.) 

Q. What difference is there between copyholds and custo- 
mary freeholds? To whom, in euch case, do the minerals 
belong, and what rights has the owner of getting them f 

A. The former arc always expressed to be held “ at the 
will of the lord,” whilst the latter were never expressed to 
be so held. In both cases the freehold, and consequently the 
minerals, belong to the lord; but he may not enter on the 
surface of the lands to work them without the tenant's con- 
sent, although he may work them from a shaft sunk on 
adjoining land, taking care he does not injure the surface. 

Q. How far can estates tuil be created tn copyhold, and 
how, when created, can they be barred? Kzplain the origin 

of the differences between fresholde and copyholds with regard 
to estates tail. 

A. Only where there is a custom of the particular manor 
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allowing estates tail ; if there is no such custom, a surrender 
of copyholds to A and the heirs of his body gives him an 
estate analogous to the fee simple conditional created by a 
like grant of frecholds prior to 13 Edw. 1, c.1. Estates tail 
in copyholds are barred—(1) if legal, by surrender; (2) if 
equitable, by surrender or deed. The consent of the pro- 
tector (if any) is necessary ; and the transaction is enrolled, 
not in Chancery, but in the court rolls of the manor within 
six months (3 & 4 Wm. 4, c. 74). The distinction between 
copyholds and freeholds arises from the fact that the former 
are regulated by custom, which is their very hfe, and are 
not included® in the statute De Donis, which relates only to 
freeholds. 

Q. In what manner are copyholds conveyed? How is a 
mortgage of copyholds usually effected ? 

A. By surrender and admission, duly enrolled on the 
court rolls of the manor. They are mortgaged by con- 
ditional surrender. The mortgagee, to avoid payment of the 
finc, docs not usually take admission unless he wishes to sell 
under his power of sale. When the mortgage is paid off, no 
re-surrender 18 necessary, unless the mortgagee has been 
udmitted; but a memorandum signed by the mortgagee 
acknowledging satisfaction of the mortgage is entered on the 
court rolls, and this vacates the conditional surrender. 

Q. How can copyhold property be enfranchised or con- 
verted into freehold ? 

A.(1) By voluntary conveyance of the freehold from the 
lord to the copyholder. (2) Under the provisions of the 
Copyhold Act, 1841, by agreement where the manor is settled 
or the present owner is under disability. (3) By agreement 
under the Settled Land Act, 1882, if the lord of the manor 
is a tenant for life under that Act. (4) Compulsorily, at the 
inatance of either lord or tenant under the Copyhold Acts, 1852 
to 1887, effected by the award of the Land Commissioners. 

Q. What ie the beat mode of devising copyholde in trust for 
fer } 
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A. They should not be actually devised to the trustees ; 
but a simple direction should be given to the trustees to sell, 
by which means the necessity of the trustees’ admittance 
will be avoided. 


14.—LEASEHULDS, kc. 


Q. Describe and distinguish the chief varietica of chattel 
interests in land. 

A. They are those estates in land which are less than 
freehold, viz., (1) estates for years, (2) at will, and (8) at 
sufferance. The first is an estate for a fixed period of time 
having a certain ending; the second is an estate determin 
able at the will ofeither party ; and the third is the estate 
held by a person who has lawfully come into possession, and 
is now holding over after the termination of that tenancy. 
A mortgage may also be referred to the head of a chattel 
interest in land. 

Q. What covenants in au lease run with the lind demieed 
and bind the assigns (whether named in the covenanta or not) 
uf the leasce and lessor reapectivel y ¢ 

A. A covenant is said to run with the land or with the 
reversion respectively when either the lability to perform it, 
or the right tu take advantage of it, passes to the assignee of 
the land or reversion respectively. At Common Law, coven- 
ants ran with the land, but not with the reversion, so that 
the assignee of the Icssee could sue, but not the assignee of 
the leasor, except under a power of attorney in the lessor’s 
name. By 32 Henry 8, c. 34, it was provided that the 
assignee of the reversion should have the like remedies 
against the lessee and his assigns as the lessor had, and 
vice versed, that the lessee and his assigns should have the 
like remedies against the lessor’s assignee as he had against 
the lessor. This statute was, however, held only to extend to 
covenants which touch and concern the thing demised, and 
not to collateral covenants. Thus, (1; all implied covenants — 
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run with the land; also (2) covenants touching a thing 
in esse, parcel of the demise, although assignees are not 
mentioned; and, (3) covenants to do some act upon the 
thing demised, if the assignee is mentioned. And now, by 
44 & 45 Vict., c. 41, it is provided—as to leases made after 
81st December, 1881—that (section 10) the rent reserved by, 
and the benefit of every covenant or provision contained in, 
the lease having reference to the subject matter thereof, and 
on the lessee’s part to be observed, and every condition of re- 
entry and other condition, shall go with the reversion expec- 
tant on the lease, even if severed, and shall be recovered, 
enforced, and taken advantage of by the person entitled, 
subject to the term, to the income of the land leased; and 
that (section 11) the obligation of the lessor’s covenants is 
to run with the reversion, so far as the lessor had power to 
bind the reversioners, and may be taken advantage of and 
enforced against the owner for the time being of the 
reversion. 

Q. A lecse for 99 years at £60 a year rent having expired, 
ut re four that the tenant has not paid any rent, or other- 
wise acknowledged the lessor’s title, for the last 15 years. What 
are the reveratoner’a rights with respect to (a) the rent; (b) the 
land ? 

A. (a) Vf the lessee is still in possession, he can distrain 
for the rent accrued due within the six years immediately 
preceding the entry of the distress (3 & 4 Wm. 4, ¢. 27, 
sec. 42); and, the demise being by deed, he may sue the 
lessee for the rent which accrued due within twenty years 
preceding the issue of the writ. (3 & 4 Wm. 4, c. 42, sec. 3; 
Indermaur's Common Law, 5th edition, 76; Lewis v. Gra- 
ham, 80 Late Times Newspaper, 66.) (6) The reversioner 
may bring an action for the recovery of the land at any time 
within twelve years after the lease expires, as the possession 
of the lessee does not become adverse until then. (37 & 38 
Viet., c. 57.) 

Q- Would a covenant not to assign be broken by granting 
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an wnderlease, or by an equitdble mortgage, or a bequest by the 
leases’s will, or by bankruptcy ? 

A. The covenant would not be broken by any of the 
four things specified. (Prideaux, Dissertation on Leases, 
Vol. IT.) 

Q. State the provisions of the Conveyancing Act, 1881, 
sec. 14, respecting restrictions on, and relief againat, forfeiture 
of leases. 

A. A lessor cannui take advantage of a right of forfeiture 
reserved on breach of conditions of a lease, until he has first 
served on the lessee notice (1) specifying the breach com- 
plained of, (2) requiring the lessee to remedy the breach, if 
possible, and (3) requiring money compensation for the 
breach ; and the lessee has failed to comply with such notice 
for a reasonable time. Even then the loasee may apply to 
the Court for relief from forfeiture, and the Court may exer- 
cise its discretion, and impose terms. The section applies to 
leases, underleases, and prants at fee farm-rent, or at a rent 
upon condition; although the right of re-entry i4 reserved 
pursuant to the directions of a statute; and affects all 
existing and future leases notwithstandiny stipulation other- 
wise. A lease until breach of condition shall take effect for 
as long a term as it can legally exist, subject to the proviso 
for re-entry on such breach. ‘The section does not extend to 
covenants or conditions against assigning, underletting, part- 
ing with the possession, or disposing of, the land leased ; nor 
to conditions for forfeiture on bankruptcy of lessees, or on 
execution against lessee’s interest ; nor (in & mining lease) to 
a covenant or condition for lessor to have access to, or in- 
spect accounts, or machinery, or the mine or workings; nor 
does it affect the law of forfeiture or relief for non-payment of 
rent. 

Q. State the provisions with regard to the severance of « 
reversion upon a lease contained in the Actes 22 & 23 Viet., 
c. 35, and 44 & 45 Viet., c. 41 (the Conveyanoing Act, 1881). 

A. By 22 & 28 Vict., c. 35 (sec. 3), where the reversion on 
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a lease is severed, and the refit is legally apportioned, the 
assignee of each part of the reversion shall have the same 
power of re-entry for his apportioned part of the rent and 
conditions as if it had been given him by the original lease. 
And by the Conveyancing Act, 1881 (sec. 12), the owner of 
the severed part of the reversion upon a lease created after 
1881 is entitled, in respect of his part of the reversion, to the 
advantage of every right of re-entry, and every other condi- 
tion in the lease. 

Q. Do a lessee of lands, ang the assignee of a lease of 
lands, aulject to a yeurly rent and the usual covenants, re- 
apectively get, rid of their liabilities to the lessor by assigning 
the premises ? 

A. The lessee continues liable, notwithstanding assign- 
ment, for the rent and upon the covenants; but an assignee 
is only liable for the rent and on the covenants so long as he 
remains assignee. 

Q. The purchaser of an wnderlease requires the seller to 
prove that all the covenanta and provisions in both the under- 
lease anil the superior lease have been performed and observed 
down to the time of actual completion of the purchase. How 
shall the seller comply with the requisition ? 

A. By the simple production of the receipt for the last 
payment for rent under the underlease before the date of 
actual completion of the purchase. (Conveyancing Act, 1881, 
sec. 2 (5).) 

Q. (a) What are the relative advantages and disadvantages 
of mortgaging leaseholds by demise and by assignment, respec- 
tively? (bh) How can a trustee tn bankruptey get rid of the 
liabilities attaching to the bankrupl'e leaseholds f 

A. (a) A mortgage of Jeaseholds should always be by 
underlease, aa thereby the mortgagee incurs no liability on 
the rents and covenants contained in the original lease. (6) 
By disclaiming, but the leave of the Bankruptcy Court must 
usually be obtained. 

' Q. What effect has the disclaimer of a lease by the trustee 
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in bankruptcy of the lessee wpoh the lessor, the lessee, and per- 
sons claiming under the lessee respectively ? 

A. It determines the rights, interests, and liabilities of 
the bankrupt and his property in respect of the lease as from 
the date of the disclaimer ; but does not, except so far as is 
necessary for the release of the bankrupt and his property, 
and the lessee from liability, affect the rights or interests of 
others. Any person claiming under the lessee, ¢e.g., a morte | 
gagee or underlessec, may apply to the Bankruptcy Court 
for an order vesting the djsclaimed lease in him, subject, 
however, to the same labilities and obligations as the bank- 
rupt was subject to under the lease in respect of.the property 
at the date when the bankruptcy petition was filed. 

Q. If aterm of years be bequeathed to A for hia life, and 
after his death to B, in whom does the whole term vest, and 
what interest has B therein, during A's lifetime? 

A. The whole term of years is considered as vesting in 
the legatee for life, A, but on his decease the term is held to 
shift away from him, and to vest, by way of executory be- 
quest, in the person next entitled, B. During A’s life, B 
has technically no vested estate, but a mere possibility. 

Q. How may a lease for years be murrendered? What 
difference dues it make to an uniderlessee whether the leasee awr- 
renders the lease, or the lessur re-enters on a forfeiture? 

A. By a surrender in law, i.c., the grant of a new lease 
either to the tenant or to a third person, with the tenant's 
consent, which operates in law as the surrender of the 
existing one; or by a surrender in fuct, where the lessee 
assigns his interest in the lease to the remainderman or 
reversioner, which must be by deed (9 & 9 Vict., c. 106), 
unless the lease is one which by law could have been created 
without writing, and is called a surrender, or bequeaths his 
interest to the remainderman or reversioner in his own right. 
If the lessee surrenders a lease, his underlessee is not pre- 
jadiced, but by 4 George 2, c. 28, the reversioner next after 
the lessee becomes his landlord; but if the lessee’s term is 
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put an end to by re-entry, ufider the forfeiture clause, the 
underlessee’s term, which is carved out of the lessee’s in- 
terest, is gone also. 

Q. In what ways may a term of years, created by lease, be 
determined ? | 

A. By effluxion of time. By an express surrender of the 
term. By a surrender in law, e.g., where the tenant accepts 
a new lease from the landlord to take effect in pracsenti. By 
merger, if the tenant acquires in his own night an ulterior 
estate immediately subsequent to the term. By re-entry for 
condition broken, subject to sec. 14 of 44 & 45 Vict., ¢. 41. 

Q. Eaplain the doctrine of estoppel with reference to leases 
for years. 

A. If a lease is made by deed, the lessor is estopped from 
disputing the grant, and the lessee is estopped from denying 
the lessor’s right to make it; and this although the lessor 
had not, at the time of making the lease, either the lands or 
the title. But, if the lessor during the lease becomes en- 
titled to the lands, the lease at once takes effect for all pur- 
poses. If the lessor had, at the time of making the lease, 
any interest.in the lands, that interest only will pass, and the 
lease will have no further effect by estoppel, and although 
the lessor had professed to grant more than he really 
possessed. 

Q. By what methods can long terms of years be enlarged 
into fee simple, and what is the effect of euch enlargement ? 

A. By a mere declaration to that effect in a deed exe- 
cuted by the beneficial or legal owner of the term, which 
vests in him, a fee simple estate—subject to all the trusts, 
powers, executory limitations over, rights, equities, and 
covenants, and provisions as to use and enjoyment, and 
all obligations to which the unconverted term was subject ; 
and if the term had been settled along with freeholds in 
strict settlement, the fee simple shall devolve exactly like 
those frecholds, unless some person had previously to the 
enlargement become absolute owner of the term; and the 
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fee simple shall include minefals which have not previously 
been severed in right or in fact, or reserved by an Inclosure 
Act or award. (Conveyancing Act, 1881, sec. 65, ante, pages 
20, 21.) 


15.—MorrTaaGces, &c. 


Q. Distinguish the different kinds of security created by 
mortgages, liens and charges respectively. 

A. A mortgage is a transfer of ownership from the mort- 
gagor to the mortgagee, subject to a proviso for redemption 
and reconveyance upon payment of the mortgage’ money 
with interest and costs ; the legal ownership isin the mort- 
gagee, and the beneficial ownership is in the mortgagor ; if 
the money is not paid on the covenanted day, the mortgageo 
can enforce his security in a variety of active ways. A lien 
at common law is a mere passive night to keep certain goods 
until claims against the owner are paid; it is general or 
special ; it gives active rights to an innkeeper under the Inn- 
keepers’ Act, 1878, and a solicitor under the Solicitors’ Act, 
1860; it is neither a right of property in the thing nor of 
action to the thing; it is not barred by statutes of limitation, 
but is lost by parting with possession ; an equitable lien, ¢g., 
vendor of land for unpaid purchase-monocy, exists apart from 
possession, and can be enforced by action. A charge is an 
obligation imposed on property, and creates a trust which 
equity will enforce, e.g., portions or legacies charged on 
land. 

Q. Describe the methods of creating legal and equitable 
mortgages of leascholds and copyholds respectively. ; 

A. A legal mortgage of leasebolds may be by assign- 
ment or underlease ; of copyholds, by conditional surrender. 
An equitable mortgage is always by deposit of the muni- 
ments of title, with or without a memorandum, or by a mere 
memorandum of a charge. The distinction is that a legal 
mortgage transfers legal ownership to the mortgagee, with 
legal rights against the property; while an equitable mort © 
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gage transfers no legal ownership, but simply gives the mort- 
gagee rights enforceable in equity. 

Q. (a) What provisions are implied un a statutory mortgage 
of land under the Conveyancing Act, 1881, sec. 26; and (b) 
what remedies, under the Act generally, has a statutory mort- 
gagee for enforcing his security ? 

A. (a) Ina statutory mortgage there are implied by sec. 26 
of the Conveyancing Act, 1881: (1) a covenant with the 
mortgagee by the mortgagor to pay the stated mortgage 
money on the stated day with interest at the stated rate, and 
thereafter, so long as any of the mortgage money remains 
unpaid, to pay interest on the unpaid portion at the stated 
rate by equal half-yearly payments commencing at the end 
of six calendar months from the day stated for payment of 
the mortgage money; and (2) a proviso for redemption and 
reconveyance on payment of the mortgage money and 
interest on the stated day. (6) The remedies of a statutory, 
or other, mortgagee for enforcing his security under the Act 
of 1881 are :—(1) Sale when the mortgage money is due, 
secs. 19 (1), 20, and 21. (2) Insurance, secs. 19 (2) and 23. 
(8) Appointment and removal of a receiver, secs. 19 (3), 24. 
(4) Power to give receipts for purchase and other moneys 
and securities, sec. 22. (5) Recovery of the title-deeds after 
his power of sale becomes exerciseable, except against 
persons having prior claims, sec. 21 (7). (6) Obtain an 
order for sale in an action for foreclosure and redemption, 
sec. 25 (2). (7) When in possession make or agree to make 
agricultural or occupation leases not exceeding 21 years, and 
building leases not exceeding 99 years, by sec. 18, unless 
excluded. (8) When in possession cut and sell timber, sec. 19. 

Q. Against what persons respectively is an unregistered 
bill of sale valid or invalid ? 

A. The subject of bills of sale is governed by two Acts 
peased respectively in 1878 and 1882 (41 & 42 Vict., c. 31; , 
and 45 & 46 Vict., c. 43). The latter Act applies to all bills 
of sale given by way of security for money, and the former 
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Act to instruments given othér than as security for money, 
e.g., all absolute bills of sale. The effect of non-registration 
of a bill of sale under the Act of 1878 is, to render the 
instrument void (if the chattels are allowed to remain in the 
apparent possession of the grantor) as against execution 
creditors and trustees in bankruptcy, but not as between the 
parties ; but under the Act of 1882, a bill of sale is absolutely 
void if not duly registered. 

Q. A proposes to borrow from B £1000 on the security of 
A's possessory life interest tv Consola in Court in an admin- 
istration action, and his absolute reversion under « seltlement, 
and (subject to his mother's life interest therein) in railway 
stocks standing in the names of trustees. What precautions 
before, and after, the loan should B take, and what risks would 
he run by neglecting them ? 

A. Prior to the loan, B must satisfy himself as to tho 
sufficiency of the proposed security, by ascertaining the 
nature and extent of A’s life interest in the property pro- 
posed to be mortgaged; that such interest is in possession ; 
that there are no charging orders and stop orders on the 
funds in Court; that the reversion under the settlement is 
unincumbered ; that the railway stock is intact, and there is 
no distringas upon it, and that the trustees have no notice of 
any charges. Otherwise B would run the risk of obtaining 
a fraudulent or insufficient security. After the advance, B 
should at once obtain a stop order on A’s life interest in the 
fund in Court; give notice to the settlement trustees (if 
any); register his security, if the settled lands are in a 
register county ; put a distringas on the stock to prevent its 
being dealt with except on notice to him; and serve the 
trustees of the stock with notice of his security. Otherwise 
he might be postponed to a bund fide purchaser without 
notice, or a mortgagee who had perfected his security, or to 
successful fraudulent dealings with the property. 

Q. Explain how the title of « mortgagor may become 
barred by the Statutes of Limitation. | 
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A. It will become so barred, if the mortgagee enters into 
possession and holds for 12 years without giving any acknow- 
ledgment in writing of the mortgagor’s right to redeem. 
(87 & 38 Vict., c. 57, sec. 7.) It has been decided that in 
this case there is no further period allowed for disabilities. 
(Forster v. Paterson, 17 Ch. Div., 182.) 

Q. (a) On the death of a sole mortgagee of freeholds to 
whom should the mortgage debt be paid, and by whom may 
the mortgaged estate be conveyed to the mortgagor? State what 
the law formerly was upon this point, and how it was altered. 
(b) On the death of a mortgagor, out of what property is the 
mortgage debt primarily payable? What was the old law 
upon this point, and how was it altered? 

A. (a) Under sec. 30 of the Conveyancing Act, 1881 
(44 & 45 Vict., c. 41), the mortgage money will be paid to 
the personal representatives of the mortgagee, who are also 
the proper persons to reconvey. Formery, the money would 
have been paid to the personal representatives, and the heir 
or devisee, as the case may be, would have been the person 
to reconvey. (b) Formerly, out of the general personal 
estate, but now, under 17 & 18 Vict., c. 118, out of the mort- 
gaged estate itself, unless there is a contrary intention ex- 
pressed in the mortgagor’s will, and a mere general direction 
for payment of debts is not a sufficient contrary intention. 
(30 & 81 Vict., c. 69.) The 17 & 18 Vict., c. 118, did not 
formerly apply to leaseholds (Solomon v. Solomon, 33 L. J., 
Ch., 473) ; but it does now (40 & 41 Vict., c. 34). 

Q. Define the equitable doctrine of tacking, and show how 
at has been affected by recent legislation. 

A. It has been defined as the uniting of two incumbrances 
with the view of squeezing out an intervening one, prior in 
point of time to the security tacked, and it depends on the 
maxim, ‘‘ Where the equities are equal, the law shall prevail.” 
Tacking was abolished by the Vendors’ and Purchasers’ Act, 
1874 (87 & 38 Vict., c. 78, sec. 7), which came into operation 
on th August, 1874 ; but thie provision was repealed by the 
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Land Transfer Act, 1875 (88 & 39 Vict., c. 87, sec. 129), 
except as to anything done thereunder before Ist January, 
1876. (Marsh v. Lee, and Notes, Indermaur’s Conveyancing 
and Equity Cases.) 

Q. A mortgaged Blackacre to B for one sum; he afterwards 
mortgaged Whiteacre to B for another sum. Blackacre is an 
insufficient security for the money lent upon it, and A, there- 
fore, does not wish to redeem it; but he wishes to redeem White- 
acre, which is an ample security for the money lent wpon it. 
State what, wnder the aforesazd circumstances, were the righte 
of the mortgagee, before the Conveyancing Act, 1881, came into 
operation, and what change in the law upon the subject was 
made by that Act ? 

A. Before the Conveyancing Act, the mortgagee might 
have consolidated his mortgages, and refused to allow the 
mortgagor to redeem one without redeeming all. By sec. 17 
of the Conveyancing Act, a mortgagor may redeem the pro- 
perty comprised in one mortgage, without paying any money 
due under a separate mortgage, provided one at least of the 
mortgages is made after 1881, unless the contrary is expressed 
in one of the mortgages. (See Vint v. Padgett, and Notes 
in Indermaur’s Conveyancing and Equity Cases.) 

Q. When, and to whom, is a mortgagee bound to transfer 
the mortgage, and to assign the mortgage debt ? 

A. He has always been bound, on payment off by any 
person entitled to redeem, to reconvey or transfer the estate. 
He was not, however, formerly bound to assign the mortgage 
debt itself, but he is now under section 15 of the Conveyanc- 
ing Act, 1881 (44 & 45 Vict., c. 41); and under the Convey- 
ancing Act, 1882 (45 & 46 Vict., c. 39), it is provided that a 
requisition for conveyance and assignment made by an 
incumbrancer shall prevail over a like requisition by the 
mortgagor, and as between incumbrancers, a requisition of a 
prior incumbrancer shall prevail over & requisition of a 
subsequent incumbrancer. 

Q. What statutory powers does the owner of a legal rent 
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charge possess where the rent cRarge was created by deed since 
1881 ? 

A. (a) If the rent charge is in arrear for 21 days a power 
of distress; (b) if in arrears for 40 days, power to enter into 
possession and take the income till satisfaction; or instead, 
or in addition, (c) power to demise the land to a trustee for 
a term of years on trust, by way of mortgage, or sale, or 
demise, of the whole, or any part, of the term to raise the 
money to satisfy arrears. These powers are subject to any 
contrary provisions, or intention, in the instrument creating 
the rent charge. 

Q. What-are the provisions of the Locke King Acts ? 

A. The general effect of these Acts is that—when real 
estate (17 & 18 Vict., c. 118) or chattels real (40 & 41 Vict., 
c. 34) are devised to a devisee, or descend on intestacy 
(17 & 18 Vict., c. 113, and 40 & 41 Vict., c. 34) charged with 
any mortgage debt (17 & 18 Vict., c. 118) or lien for unpaid 
purchase-money (30 & 31 Vict., c. 69, and 40 & 41 Vict., 
c. 34)—in all cases the devisee or heir-at-law takes the pro- 
perty, subject to the charge, unless a contrary intention 
appears bythe will. A charge or direction for the payment of 
debts will not be deemed a contrary intention. (30 & 31 Vict., 
c. 69.) 

Q. Explain the nature of an equitable mortgage, and 
describe the various remedies to which the mortgagee is 
entitled. 

A. It is created by a deposit of title deeds with or with- 
out a memorandum in writing, or by a memorandum with- 
out deposit ; and is permitted from necessity, notwithstanding 
section 4 of the Statute of Frauds. (Russell v. Russell.) The 
remedies are (1) action of debt ; (2) action of foreclosure, in 
which the Court has a discretion to order a sale under sec- 
tion 25 (2) of the Conveyancing Act, 1881; and (3) if there 
is @ memorandum agreeing to give a legal mortgage, the 
mortgagee has a right to a sale, enforceable by action. 

—Q. Desoribs the different forms of debenture, and show in 
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what cases such secwrities afe assignable free from equities 
affecting the assignor. 

A. Mortgage debentures, é.¢., secured by a mortgage of or 
charge upon some property; bonds; and instruments not 
under seal entitled debentures and containing a promise to 
pay. The primé facie rule is that it can only be assigned, 
subject to the equities existing between the original parties 
to the contract ; but this rule will yield to a contrary inten- 
tion appearing from the nature or terms of the contract, ¢.g., 
where payable to bearer or holder. 

Q. State briefly the main objects of the Acts relating to 
factors and paumbrokers. . 

A. The Pawnbrokers’ Act, which deals only with loans up 
to £10, provides that (1) a pledge up to 10s. becomes the 
absolute property of the pawnbroker, if not redeemed within 
@ year and seven days, (2) a pledge over 10s. can be redeemed . 
until sale by auction, (3) the pawnbroker is absolutely liable 
for loss by fire, and can insure, (4) on a conviction for illegal 
pawning, the Court may order the delivery of the goods to 
the owner with or without compensation to the pawnbroker. 
The general effect of the Factors’ Acts is to render valid, sales 
and pledges by factors, notwithstanding notice that they 
are factors and agents, if the party dealing with them has 
no notice of their want of authority or mala fides. 


16.—TirLE AND MISCELLANEOUS PoINTs. 


Q. What length of title is the purchaser of a freehold estate 
under an open contract entitled to require? What change has 
been made im the law on this subject by any statute passed 
recently ? 

A. Forty years ; formerly the period was sixty years. The 
change is made by the Vendors’ and Purchasers’ Act (87 & 38 
Vict., c. 78), sec. 1. But in Bolton v. London School Board, 
17 Ch. Div., 766, it was held that where A bought from B 
under such a contract, and one of the muniments of title was 
‘a conveyance, twenty years old at the date of the contract, | 
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which contained a clear and anambiguous recital that the 
then vendor was seised in fee, A could not go beyond that and 
require any earlier title, unless he could prove the recital to 
be inaccurate, because of section 2 of the same Act. 

Q. Under an open contract for sale, what title must be 
shown by the vendor of an advowson, tithes, and long lease- 
holds, respectively ? 

A. To an advowson, the title shown must extend over 
one hundred years, and a list of presentations should be 
annexed to the abstract. In the case of tithes, the original 
grant from the Crown must be produced, and sixty years’ 
title prior ta the contract shown, as it 1s doubtful whether 
the Vendors’ and Purchasers’ Act, 1874, reducing the time to 
forty years, applies to incorporeal hereditaments. And the 
abstract of title to the long leaseholds should commence with 
the original lease, and then show the title to that lease for 
forty years prior to the date of the contract if the lease has 
been so long granted, but in no case can the title to the re- 
version (whether leasehold or freehold) be called for. 
(Prideaux, Vol. I.) 

Q. What length of adverse possession will bar the true 
owner's right to recover land ? 

A. Twelve years, with an allowance of six years after 
disability where the owner is an infant, idiot, lunatic, or 
person of unsound mind when his right of action accrues, 
provided that the entire period in case of disability shall not 
exceed 30 years. (87 & 38 Vict., c. 57.) 

Q. Explain the difference in form between a deed of 
covenant and a bond for securing payment of money. What 
advantage has the covenantee or obliges over a simple contract 
creditor of the covenantor or obligor ? 

A. The difference 1s that, in the deed of covenant, the 
covenantor covenants to pay the sum of money which he is 
meant to, and is actually liable to, pay ; whilst ina bond, the 
person giving it is bound in a certain penal sum, and then 
follows @ condition or provision stating that if a certain 
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smaller sum, being the actual*debt, is paid on a certain day, 
then the bond is to be void. In either case, now, only the 
actual amount due can be recovered. The only advantage 
that the covenantee or obligee would have over a simple con- 
tract creditor would be that he would have twenty years 
within which to sue instead of six. Formerly, he had a 
priority in payment on the death of the covenantor or obligor, 
but this is no longer so by 32 & 38 Vict., c. 46. 

Q. State the law relcting to insurable interests as affecting 
policies of life insurance. ° 

A. By 14 George 3, c. 48, contracts of life insurance are 
void, unless the person for whose benefit the* assurance is 
effected has an insurable interest in the life insured at the 
time when the insurance is effected ; the name of the person 
in whose favour the policy is taken out must be stated in it ; 
and only the amount of the insurable interest can be re- 
covered. A man my insure hig own life; husband and wife 
may insure in each other’s favour ; a creditor may insure his 
debtor’s life to the amount of his debt. 

Q. Describe the nature of the contract of life assurance, 
and state the effect of the Married Women’s Property Act, 1882, 
on contracts of this kind. 

A. It is not a mere contract of indemnity, but is a con- 
tract to pay a certain sum of money on the death of a person 
in consideration of due payment of an annuity for his life, 
Dalby v. India and London Life Assurance Company (Inder- 
maur’s Common Law, 5th edition, 192). By section 11, the 
wife may effect an insurance on her own life, or her husband's, 
for her separate use, and either may effect an insurance $n 
his or her life, expressed to be for the benefit of the other, or 
the children or both, which will create a trust for the de- 
clared objects, and prevent the policy moneys (so long as 
any object of the trust remains unperformed) forming part 
of the estate or being responsible for the debts of the insured ; 
but on proof that the policy was effected and premiums were 
paid to defraud the insured’s creditors, the creditors are en+ — 
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titled to receive such premiufns out of the policy moneys. 
The insured may, by the policy or a signed memorandum, 
appoint trustees of the policy moneys, and appoint new 
trustees, and provide for so doing and for investment of the 
moneys. If no other trustee is appointed, the insured 1s 
trustee. The Court can appoint new trustees under the 
Trustee Act, 1850. The receipt of the trustee, or (if none, or 
if he gives no notice to the insurance office) of the insured’s 
personal representative, is to be a good discharge for the 
policy moneys. ; 

Q. What is a satisfied term, and what protection can it 
afford to the inheritance? Refer to the Satisfied Terms Act. 

A. A satisfied term is a term, the object for the creation 
of which has been accomplished ; the term still exists, unless 
there was a proviso for its cessor in the instrument creating 
it. It was generally a long term of years vested in the 
trustees of a settlement for raising portions for younger 
children. It can now afford no protection to the inheritance, 
because of the Act. But formerly, where the owner in pos- 
session was liable to be evicted by some one claiming under 
a title, prior to his own but subsequent to the creation of the 
term, the owner used to take an assignment from the trustees 
in trust for himself to attend upon and protect his inheri- 
tance. And if, afterwards, the owner's title were assailed, he 
could set up the term and hold under it till it expired. But 
by 8 & 9 Vict., c. 112, all terms satisfied and attendant on 
31st December, 1845, were to cease, but afford the same pro- 
tection as if they still existed; and all satisfied terms becoming 
attendant after that date were to cease without affording any 
protection. 

Q. Describe the incidents of a corporation, and state the 
principal classes into which corporations may for legal pur- 
poses be divided. 

A. .A corporation is an artificial personage scented by law, 
and endowed by it with the quality of a perpetual existence 
and a corporate seal. It may be either ecclesiastical, ¢.g., 8 
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bishop, or a dean and chapte?, in which case it is formed 
solely of spiritual persons and for the furtherance of religion 
and perpetuation of the rights of the church, or lay. Lay 
corporations are either civil or eleemosynary. Any corpora- 
tion may be either aggregate, composed of more persons than 
one, or sole. It may arise by special Act of Parliament or 
Royal Charter, or under the Companies Act, 1862, or may 
exist as a corporation at common law or by prescription. 

Q. In what different ways may a corporation be dissolved ? 

A. (1) By Act of Parliament ; (2) by the natural death of 
all its members in the case of a corporation aggregate: (8) by 
surrender of its franchises; (4) by forfeiture of its charter. 
As regards a company registered under the Companies Act, 
1862, that is liable to be wound up either voluntarily, or 
under the supervision of the Court, or compulsorily by the 
order of the Court. 

Q. Explain the. meaning of the following terms: Trade 
mark, mortmain, and elegit. 

A. Trade mark means a mark or device used by a manu- 
facturer to designate goods made by him; it must consist of 
or contain one of the following essentials :—A name of an 
individual or firm, or a written signature, ov a distinctive 
device, mark, brand, heading, label, or ticket, or an invented 
word or words, or a word or words (not being geographical) 
having no reference to the character or quality of the goods ; 
it must be registered in connection with particular goods or 
classes of goods; can only be transmitted with, and ends 
with, the goodwill of the business; and is now governed by 
the Patents Act, 1883, as amended by 51 & 52 Vict., c. 50. 
Mortmain (in mortud manu) means an alienation of land 
to any corporation, which still causes the lands to be for- 
feited to the Crown unless the corporation is by statute or 
licence authorized to hold lands; the law hereon is now 
consolidated in the Mortmain Act, 1888. legit is a process 
of execution by which the judgment creditor is put into 
possession of the debtor's legal estates in real property until 
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the rents and profits pay the* debt; the creditor having the 
right also to apply for a sale of the lands after registry of the 
‘execution under 27 & 28 Vict., c. 112; to obtain priority 
over a purchaser without notice, registration is now required 
under sections 4, 5, and 6 of the Land Charges Registration 
Act, 1888. 

Q. State the rules under which protection is attainable for 
paintings, drawings, and photographs. 

A. By 25 & 26 Vict., c. 68, the author (being a British 
subject or resident within the dominions of the Crown) of 
any painting or drawing, or the negative of any photograph, 
shall have tke copyright therein for his life and seven years ; 
but if the same shall, for the first time after 29th July, 1862, 
be sold or disposed of, or made or executed for a good or 
valuable consideration, the vendor or author shall not have 
the copyright therein unless expressly reserved to him at the 
time by signed agreement, but it shal belong to the pur- 
chaser or person for whom executed, nor shall the vendee or 
assignee be entitled to the copyright unless expressly so 
agreed in signed writing. Such copyright is personal estate ; 
must be registered at Stationers’ Hall to give a right enforce- 
able by action; and assigned by wniting. Penalties are 
imposed for infringement. 
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